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P-ROGCGEEDI-NGS
10: 20 a. m

CHAI RPERSON Rl FFI S: At this tinme, |
call, as previously <called, to order our Public
Hearing on 11 March 2003. This is, of course, the
Board of Zoning Adjustnent of the District of
Col unbi a. My name is Ceoffrey Giffis. | am
Chai r per son. Joining ne is the Vice Chair, M.
Renshaw, also, M. FEtherly sitting on ny right,
representing the National Capitol Planning Conmm ssion
is M. Zaidain to ny far left, and representing the
Zoning Conm ssion with us today is Ms. Mtten.

Copi es of today's hearing are available to
you. They are located at the table near the door
where you entered into the hearing room There's a
couple of things that | need to bring to everyone's
attention. Pl ease, be aware that all public hearings
before the Board of Zoning Adjustment are recorded.
Therefore, there are several things attendant to that.

First of all, we ask that anyone and
everyone refrain from nmaking any disruptive noises or
actions in the hearing room Also, | would ask that
everyone turn off all their cell phones or beepers, at
this tine, so that we also don't have any potenti al

for interruption of the hearing.
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Wien coming forward to speak to the Board,
it is very inportant that you fill out two wtness
cards. Wtness cards are available at the table where
you entered into the hearing room They are also
available on the table in front of wus. Prior to
comng forward to us, you need to deliver those to the
recorder, who is sitting on the floor to ny right.

Let nme run through our process today for

all special exceptions and variances. The order of
procedure will be: (1) W wll hear the statenent and
witnesses of the applicant; (2) W wll hear any

Governnent reports attendant to the application.
Those include such reports from the Ofice of
Pl anni ng, Departnent of Transportation, Departnent of
Health and any other that are submtted into the
record; (3) W would hear a report from the Advisory
Nei ghbor hood Conm ssion, the ANC, (4) Wuld be parties
or persons in support of an application; (5) Wuld be
parties or persons in opposition to the application;
(6) W will have closing remarks by the applicant.

O course, during that process, we wll
have cross exam nation. Cross examnation is
permtted by the applicant or parties in a case. The
ANC within which the ©property is located is

automatically a party in the case. The record will be
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closed at the conclusion of all hearings, except for
any information that the Board specifically requests,
and we wll be very specific on what is to be
submtted and when it is to be submtted into the
Ofice of Zoning. O course, it goes wthout saying
after that information is received that the record
would be finally closed, and no other information
woul d be accepted into the record.

The Sunshine Act requires that public
heari ngs on each case be held in the open and before
the public. The Board may, however, consistent wth
its rules of procedure and the Sunshine Act, enter
executive session during or after a case for the
pur poses of deliberating or reviewing the record on
each case. The decision of the Board in contesting
cases of which nost cases before us are contested, we
must base all our decisions and deliberations on the
record. Therefore, we ask for people present today in
the hearing room not engage Board nenbers in any
conversations, so we do not give the appearance as not
deliberating specifically on the public record and
that which is presented before us.

I think we are ready to consider any
prelimnary matters, at this tine. Prelimnary

matters are those which relate to whether a case w ||
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or should be heard today, such as requests for
post ponenents, w thdrawal or continuance or whether
proper and adequate notice of a case has been
provided. If you are not prepared to go forward today
or if you believe the Board should not proceed with a
case, now is the tinme to bring up such prelimnary
matters.

If you have a prelimnary matter, | would
ask that you cone forward and have a seat at the table
in front of us as an indication that you wll be
addressing the Board. I wll ask staff, at this
poi nt, whether they have any prelimnary matters for
the Board, but before | have their answer, | would
like to wish them all good norning. Qur able and
Ofice of Zoning staff that is out here with us today,
M. My, M. Bailey and M. Nyarku, who is in and out
of the hearing room Ms. Monroe is representing the
corporation counsel with that.

M5. BAILEY: M. Chairman, nenbers of the
Board, good norning. M. Chairman, staff does not
have any prelimnary matters.

CHAI RPERSON GRI FFI S: Very well. Then
let's call the first case.

M5. BAILEY: Application #16983 of R chard

Nappi pursuant to 11 DCVR 3103.2 for a variance from
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the mninmum |ot area requirenents under subsection
401.3 and the variance from the off-street parking
requi renents  under section 2101 to allow the
conversion of two contiguous row dwellings into a
single 7-unit apartnment building in the R4 District
at premses 505 and 507 O Street, N W, Square 479,
Lots 36 and 37.

Pl ease, stand to take the oath.

(The wi tnesses were sworn)

V5. BAI LEY: Thank you. M. Chairman,
very briefly, the property has been sold since the
application was filed, and the new owner of the
property is Blue Sky Housing O Street, LLC and
correspondence has been submitted to the file
regardi ng this.

CHAI RPERSON GRIFFI'S:  Good. So we're all
properly read and docunented to proceed. s that
correct?

M5. BAILEY: Correct.

CHAl RPERSON GRIFFI'S:  Very well. In which
case? (Good norning, gentlenen. Sorry for the del ay
this norning. I"'m going to have you introduce
your sel ves. I"'m going to turn it over to you for
presentation of your case.

Now, one technical aspect of this, when
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you' re speaking you have to have your m crophone on.
There's a button right on the base, you can just push
it and the light will come on. Perfect.

MR HORTON. Good norning, nenbers of the
Board, staff. M/ nanme is Earle Horton. I am an
attorney and nenber of Blue Sky Housing O Street, LLC
and the agent for Blue Sky Housing O Street, LLC

regarding this application before the Board of Zoning

Adj ust nent .

MR KILLETTE: Good norni ng. My nane is
James Killette. | am the architect representing the
client.

CHAI RPERSON R FFI S: Good. In which
case, | will turn it over to you to inform us on your
appl i cation.

MR HORTON: | would first like to start
by submtting sone, | guess, nore material that was

requested by the Ofice of Planning. Wile | give you
an overview of the project, you can sort of digest
t hi s.

CHAI RPERSON GRI FFI S: Ckay. And has the
Ofice of Planning seen that prior to this?

MR HORTON: Yes, they have.

CHAl RPERSON GRI FFI'S:  Ckay.

MR HORTON:  Yes.
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CHAI RPERSON GRIFFIS:  Wile he is putting

that into the record, you can hand that to staff on ny
far right, and they will distribute that accordingly.
| know, if I'm not mstaken, there is indication of
the potential of having additional subm ssions from
Ofice of Planning. |s that correct?

MR COCHRAN: That's correct, and that
potential was realized this norning.

CHAI RPERSON GRI FFI S: ["m sorry, | didn't
hear the |ast part.

MR COCHRAN. That potential was realized
t hi s nor ni ng.

CHAI RPERSON GRI FFI S: Ckay. So there is
addi ti onal subm ssion fromthe Ofice of Planning.

MR COCHRAN. W're going to have to do it

orally.

CHAl RPERSON GRI FFI'S:  Ckay.

MR COCHRAN. | didn't bring ny | aptop.

CHAI RPERSON Rl FFI S: That's all I''m
asking, because | want to nake sure. | had not seen
anything in witing, so | think we're all in the

understanding, if one can enter it.
MR HORTON: Good norning again. It is ny
pl easure to be before you this norning, even though it

is a little snow and the mddle of March. But this
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application 16893 is brought on behalf of Blue Sky
Housing O Street, LLC, which 1is requesting the
approval of the Board of Zoning Adjustnment for a |ot
area variance and a parking variance for Lot 36 and
Lot 37 in Square 0479.

The properties are known as 505 and 507 O
Street, N W, Wshington, D C 20001, defined as a
project. The applicant is seeking a | ot area variance
and a parking variance to be able to develop these
properties into seven condomniumunit dwellings. The
505 and 507 O Street, Lot 36 and 37, wll consist of:
505 w Il consist of four residential condom nium
dwel i ngs, hopefully, and 507 wll consist of three
residential dwellings, hopefully.

The project wll not have any parking
space units, because the project is located in a
square that does not have an alley. The project is
located in the 500 block of O Street where there are
only three row houses, which the project is two of the
three row houses. There is anple space for street
parking, and the applicant is seeking out Iland or
spaces in the surrounding area, so that each
condom niumunit has a parking space, if possible.

The total square footage of the project

will be, hopefully, between 7,000 to 7,200 square
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feet. Construction shall commence 30 to 60 days after

March 1%, and each unit wll have recess lighting,
track 1ighting, standard appli ances, subst anti al
upgr ades and anmenities, di shwasher, granite

countertops, washer/dryer.

CHAI RPERSON (RI FFI S: Ckay. Actual ly,
that is not of great inportance. It's of great
i nterest.

MR HORTON: Ckay.

CHAI RPERSON (Rl FFI S: But not inportance
to us. W assunme that there's going to be sone
difference on that if this is approved, than what is
showi ng, which is one heck of a shell.

MR HORTON: Right.

CHAl RPERSON GRIFFI'S:  Mre inportantly and
direct is we need to just focus on the zoning issues.

MR HORTON. Ckay.

CHAlI RPERSON GRI FFI S: And not necessarily
anmenities that are going into each of these units,
unless it goes directly to the making of a case for
relief and approval . On that, | think we can pretty
much -- 1 would ask unless there's any opposition from
ny Board nenbers, that you can just stand on the
record in terns of parking. | think that's fairly

straightforward, and is logical if the first variance
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goes ahead. W may take a different route with that
depending, but | think it is sufficient in the record
of what you said.

MR HORTON: So thank you. Well, | guess,
then dealing with the first |lot area variance, there
are three conditions that have to be net to grant the
vari ance: (1) Is that the property is unique. Its
size, shape or topography or other extraordinary or
exceptional situation or condition. | think you can
clearly see by the photographs and the stuff submtted
in the application that the buildings are in
crunbling, deteriorating and condemmed shape, and that
I would think that would, you know, go to the crux of
extraordi nary exceptional situation, because the
applicant is seeking to restore the two row dwellings
to their historic nature, and that would be of
substantial cost.

The ot her one woul d be encounter practical
difficulties or undue hardship if the Zoning
Regul ations were strictly applied. | think that if
the Zoning Regulations are strictly applied, and as |
submtted today sort of an analysis of what it would
cost to do it as a matter-of-right and wth a
variance, and | think that if you look at the,

basically, summary or the conparison, it states that
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"If I was to develop this as a matter-of-right, the
total devel opnent costs would be $1,785,110, which is
$332 a square foot. The average condom nium price in
the area is $315 a square foot, and this was for the
past six nmonths, which on its face would not allow the
applicant to nmake it fair and reasonable. Actual |y,
the project would be unfeasible. | couldn't even get
it financed.

If I was allowed, if the Board granted ne
the variance, the total developnent cost would be
$1,922,005, which is $267 a square foot. If the
average condom nium price again is $315 a square foot
for the last six nonths, then that would allow ne a
reasonable return and would nake the project
financiable and economcally feasible, and the exact
return would be 15.27 percent."

Having said that, | would think that the
practical difficulties or undue hardship test woul d be
nmet . Then going to the third test, if the variance
woul d not cause substantial detrinment to the public
good, it may be granted without substantially
inmpairing the intent, purpose and integrity of the
Zone Plan Map. | would say that that test would be
met, as well, because | think that inproving these

vacant and abandoned and condemmed properties in a
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nei ghbor hood that has seen substantial rehabilitation
and inprovenent over the |ast seven years, and these
are probably the last couple remaining dwellings that
are in this state, that it would be of good intent.

Qoviously, it would be going to the public
good and, actually, benefiting the community, and
everybody in the community is very nuch in support of
the project, considering that they have been really
wanting sonething to be done wth these properties for
sone tinme, and these properties do cause a nuisance
and attract the remaining, | guess, drug users or
deal ers and vagrants in the area, and that would be ny
case so far

CHAl RPERSON GRI FFI'S: (Ckay. Good. Let ne
per haps give you sone indication of what you' re about
to hear fromthe Board.

MR HORTON. Ckay.

CHAI RPERSON GRIFFI'S:  So that you m ght be
a little prepared. First of all, | think starting
with the last test of which you have to get through
the first to get there, but certainly the last test in
terms of integrity of the Zone Plan Map, | don't see
that there is evidence of any problemw th that.

Wen we go to uniqueness, | think, as

you've stated, that there is a unique situation here,
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and that is the existing structure and its condition.

Also, | think in the record it talks a little bit
about the size of the lots. You' re probably going to
need to talk a little bit nore about the uniqueness,
and then how it relates to your second test, which is
the nost inportant, and that 1is the practica
difficulty.

Wen we talk about undue hardship before
this Board in ternms of granting variances, that is
attendant to a use variance of which you clearly don't
want to be in, and | do not believe are, so what we're
tal king about is a practical difficulty.

Now, the concern |I'm sure that wll be
evidenced by the Board is this, it is very difficult
for us to get to the |evel of discussing the econom cs
of a project, in terns of practical difficulty,
because what you're fighting against is not self-
imposed, and | think what you're presenting and |
think we need a couple of mnutes just to kind of
digest the information you've provided, and that is a
breakdown of cost conparison as a matter-of-right
devel opnent, which would be single-famly hones, and
with the variances as proposed for the seven units.

Is it correct that if you took the [|and

acqui sition cost out of this, that it would still hold
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your argunent that it is not economcally feasible to
build matter-of-right?

MR HORTON: | would say that that would
probably be the case, because if you subtract that,
et me just do this real quick, that would be just say
| guess $1, 300,000, according to the nunbers 1've
present ed. And |I'm still coming up with $333.57 a
square foot.

CHAI RPERSON  GRI FFI S: Ckay. So ny
under st andi ng of what you just said $330, let's say?

MR HORTON:  $330.

CHAI RPERSON GRI FFI'S:  Per square foot.

MR HORTON:  And . 57.

CHAI RPERSON GRI FFI S: So if | understand
that correctly, even if you take off the |and
acqui sition cost, because we could cone back to you
and say well, you paid too darn nmuch for the | and.

MR HORTON: Right.

CHAI RPERSON GRI FFI S: If you took that
out, still you have a cost that you're saying is
beyond what is financiable?

MR HORTON: Correct. Yes, sir.

CHAl RPERSON  GRI FFI S: Ckay. Are you
prepared for Board questions, at this tine, or is

there other information you want to provide?
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MR HORTON: Yes, and | nust apol ogize,

I'"'m here, as he introduced hinself earlier, with ny
nost able architect, Janes Killette, and | don't know
if it's appropriate for himto say sonething, at this
tinme?

CHAI RPERSON (R FFI S: W always like to
hear fromthe architect.

MR HORTON:  Ckay.

MR KILLETTE: Ckay. You stated a
guestion? D d you have a question?

CHAI RPERSON GRIFFIS: Did 17?

MR KILLETTE: You nade a statenment. Your
l|ast statenent in regards to the land area, the
smal | er size.

CHAI RPERSON  GRI FFI S: Ch, in ternms of
uni queness. | think there will be nore questions from
t he Boar d.

MR KILLETTE: Ckay.

CHAl RPERSON @RI FFI S: W have the
uni queness of existing structures. There was sone
mention of it in the witten docunmentation that the
size al so sonehow went to uni queness. That uni queness
would create the practical difficulty of which you
woul d be here for relief from

MR KILLETTE: Ckay. | don't have
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anything to say, at this tine.

CHAI RPERSON (Rl FFI S: Ckay. That's all
right. | imagine there mght well be questions.

Board nenbers, any questions of the
applicant, at this tine?

COW SSIONER M TTEN: | have a few

CHAl RPERSON GRIFFIS: Ms. Mtten?

COW SSI ONER M TTEN: You said in this
subm ssion and today that there is significant cost
associated with the retention of sone portion of the
existing structure. And | would like you to explain
exactly how rmuch, but first | would like you to say
what is the increnmental cost? What additional costs
are you incurring by making this choice?

MR HORTON: Vel |, considerable, because
it wwuld be easier for a person to tear down these
dwel lings and just build a new dwelling, but the cost
of restoring and trying to do sonme other things to
keep with the unique and historic character of the
area, because there's no slab or concrete slate or
foundation for the properties any nore, there's no
under pi nnings any nore. You have to redig out all of
the soil and everything else to restore the basenent.

Most of the side wall, rear wall, masonry on the

front wall is gone. And if you |look, the masonry on
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the front is very, | guess, unique. I[t's not your
plain brick facade, so there is characteristics that
woul d have to be restored to nake it, you know, [ ook
the way it was.

COW SSIONER M TTEN  Right. And | guess
| understand all that. Since you' ve obviously done
some analysis of the feasibility of the project,
what's the additional cost that you are incurring by
maki ng the choice to restore the structure as opposed
to just tearing it down, as you said, which would be
easier? Wuat is that cost?

MR HORTON:  Ch, you want a nunber?

COW SSI ONER M TTEN: A nunber.

MR HORTON: | would say, | don't know.
You're talking the contractor, and generally would
make $200, 000 or $300, 000 nore.

MR KILLETTE: Around $250.

MR HORTON: About $250.

COW SSI ONER M TTEN:  $250, 0007

MR HORTON:  Yes.

COMM SSI ONER M TTEN:  And these pro fornas

that you've worked up, these budgets for a matter-of -
right developnent versus the developnent wth a
variance, do those both include this additional cost

for retention of the facades?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21
MR HORTON:  Yes.

COMM SSIONER M TTEN:  And can you explain
why you would nake the choice to spend an additiona
$250, 000 as opposed to as you said doing what woul d be
easier, which is just to tear the buildings down and
design sonething that would fit in with the fabric of
the nei ghbor hood, given that you're not bei ng
conpelled to retain the facade.

MR HORTON Ri ght .. | would say for
several reasons. One of the main reasons is that the
nei ghborhood and the ANC and neighbors really would
like to see that. The second reason is that the, |
guess, area has been consistent in restoring these
type of houses, and | would sort of want to keep up
with that consistency. Thirdly, that there is, |
guess, market force in the area that you have to have
sonmething that is conparable with other properties in
the area for a, you know, sal eable val ue.

Vell, it's been determined that if you
restore these and keep the old fabrics, so forth and
so on, that it would be nore feasible to do this type
of project.

CHAl RPERSON  (RI FFI S: So you're saying
even if you build new, you would have to be doing

sonmet hing of higher craft and uniqueness, so there
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woul d be sone substantial cost to a new facade? And
if | take your point logically, if you just put a
concrete block, a couple of windows in front and slap
a door on it, that that would not necessarily be a
mar ket abl e product.

MR HORTON: Yes, sir.

CHAI RPERSON GRIFFI'S:  And now, is it also
correct if you took the building down on lot, | don't
know which one it is, it's the one that has a
nonconform ng side yard of 3 feet.

MR HORTON:  Yes.

CHAI RPERSON @RI FFI S: Wiich is not a
problem because it's an existing structure prior to
1958. I'mlooking at your, it looks |like a Sanborne,
and it would be -- | can't tell. It's the deeper
building. No, I'msorry. |It's the Lot 36.

MR HORTON. Ckay.

CHAI RPERSON GRIFFI'S:  Now, if you were to
take that structure down, is it your understanding
that you could not put a structure back up on the sane
simlar footprint?

MR HORTON: | f you denolish the
structure, then you could not replace it in a
nonconform ng state.

CHAI RPERSON GRI FFI'S: | ndeed.
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MR HORTON: W would have to go to the

extent of the property |line.

CHAI RPERSON GRI FFI S: Cay. Now, does
that go to your thought process and deci sion maki ng of
wanting to keep the existing structure?

MR, HORTON. (One of the design concepts is
that if we were to extend the additional 3 feet, then
it would kind of wunbalance the harnony of the two
houses that exist, because they practically have the
sanme w dth.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR HORTON: It's alnmost like we don't
really want to disturb the historic context of the
structures.

CHAlI RPERSON GRI FFI S: Ckay. But are you
seeing anything in what would be in our jurisdiction,
zoning inplications if you took this down, and that
was part of your factoring of why you would keep the
exi sting structure?

MR HORTON. Honestly, no. Until you just
mentioned it, it's the first tinme, and I don't know if
that's what you wanted nme to say, but, | nean, | want
to keep the structures. | guess that's just the
bottom i ne. And the neighbors have said that they

woul d want to keep the historic nature and that.
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CHAl RPERSON GRI FFI S: Yes, and | think

what Ms. Mtten is bringing up is very pertinent to
us, because what is clear, and | don't know if
everyone has the sane opinion, but | think they woul d,
is it wwuld be of great nerit if you kept the existing
structures. There's no question about it. | mean
they have the original type of fabric that the
t ownhouses have.

| think what Ms. Mtten is asking you and
pointing you tois, if | can be so blunt, but so what,
in terms of our zoning issues in the case that needs
to be presented. And so what she is leading you to is
if you have created this yourself and say it's so much
nore costly to save this existing structure, so that's
why we need additional release, that doesn't -- |
don't want to talk for Ms. Mtten, but | think she
would say, and | will say that that may not neet the
test of the case, and that's what is of concern.

Ms. Mtten is perfectly capable of
correcting me if | have m sspoken her opinions.

COW SSI ONER M TTEN: No, you've done a

fine job.

CHAI RPERSON  GRI FFI S: Thank you. Any
ot her questions, at this point, clarifications? I's
there anything to add? You will have a tine to
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r espond. Wat we're going to do is go through our
Gover nnent reports. I would like to hear from Ofice
of Planning to see if they have new information,
because we haven't heard fromthem in terns of their
suppl enental report, and they've indicated that they
are attending to do so. W wll go through also the
ANC, and then I will return to you and call any ot her
W tnesses that are here.

COW SSIONER M TTEN:  Coul d | ask anot her
guesti on?

CHAI RPERSON GRI FFI'S: Yes.

COW SSI ONER M TTEN: Before we nove on.
I know that you said it when you were testifying, but
you gave average per square foot prices for the
condom ni uns and the non condom ni um sal es?

MR HORTON:  Yes.

COM SSI ONER - M TTEN: Could vyou just
repeat those? Wat the average prices were.

MR HORTON: Yes, ma'am The average
price for condomnium sales in a four block radius,
well, just say six block radius to conbine both was
$315 a square foot for the |last six nonths.

COMM SSI ONER M TTEN: Ckay. And that's
based on this list that you gave us?

MR HORTON:  Yes, ma' am
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COW SSIONER M TTEN: Ckay. And the

ot her, the non condom ni uns?

MR HORTON The non condom niums the
average sales price was $320,535 for properties
located within a six block radius for the last six
nont hs.

COMM SSI ONER M TTEN: Ckay. | think I
m sunderstood what you said a second ago. Dd you
give me a per square foot average on the condos?

MR HORTON: Yes, | did.

COW SSI ONER M TTEN:  $315?

MR HORTON: $315.

COMM SSI ONER M TTEN: Cay. And the
conparable per square foot nunber for the non
condom ni uns per square foot?

MR KILLETTE: He's doing a total sale
pri ce.

MR HORTON:  Yes.

COMM SSIONER M TTEN:.  And did you work up
a per square foot or not?

MR HORTON:  No.

COW SSI ONER M TTEN:  Ckay.

MR HORTON: The real estate, they didn't
have a square footage on the houses for sale. They

just had sort of -- if you look at the townhouses,
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t hey have the |evels and how many bedroons and bat hs,
but they couldn't give ne what the square footage is
on that.

COW SSI ONER M TTEN: Ckay. And do you
know on these two lists which properties are historic
properties that have been renovated and which
properties are new construction, if any?

MR HORTON. It's ny belief because two of
the properties, 1719 and 5" Street are rehab
properties, and 11'"" Street, 223, 337 and 423 | am not
sure.

COW SSI ONER M TTEN. kay. And how about
the single-famly dwellings?

MR HORTON: Single-famly dwellings, the
only ones | can speak to are 2" Street and 5" Street
that | know those are rehab.

COW SSI ONER M TTEN:  Ckay.

MR HORTON: The other ones |I'mnot sure.

COW SSIONER M TTEN. Ckay. And when you
deci ded to pay $400,000 for the land --

MR HORTON:  Yes, ma' an®

COW SSI ONER M TTEN: And presunably, you
did sone kind of either conparable anal ysis |ooking at
what other properties of this type either shells or

vacant land were selling for or you did sonme kind of
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resi dual anal ysis. VWre you thinking that you were

going to build 7 condom niuns when you decided to pay

$400, 0007

MR HORTON:  No, | was actually thinking,
you know, | think you have sone appraisal in your
background, as an appraiser, so what | did was just

| ook at the value of the land basically.

COW SSI ONER M TTEN: But on what basis?
I mean, there's what you can do as a nmatter-of-right,
which is one way to analyze it.

MR HORTON: Right.

COW SSI ONER M TTEN: And conme up with a
price, and then there's another way which is to
extrapolate and say well, nmybe if | can get a
variance or variances from the Board of Zoning
Adjustnent, then | mght be wlling to pay nore,
because | could get a l|larger project. So |I'm asking
you when you decided to pay $400,000, what were you
t hi nki ng?

MR HORTON Vell, two things. I was
thinking that was the price that was out there, but
the value for the |and was reasonable, and | did do an
analysis of matter-of-right and if | had variance, and
that's where | cane up with the nunber 7, because I

t hought, | ooking at the Zoning Regul ati ons and feeling
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that these properties net this test, but that's
not hi ng. I"'m not comng here asking for 14 or 20 or
anyt hing nore. I'"m just asking for sonething that
woul d make the uni queness of the properties, that the
practical difficulties of devel oping them and naking a
reasonable economc return, the risk would be
mtigated at 7, and so that's really where | came up
W th the nunber 7 in condom ni uns.

COMM SSI ONER M TTEN: Ckay. So there's
sonme bit of ganbling in the nunber, so that if you had
known that you would be restricted to matter-of-right,

you woul d have paid less? Is that fair to say?

MR HORTON: Vell, | would have loved to
have paid less. Trust ne, yes, | would have |oved to
have paid less. It wasn't ny choice, honestly, and I

think that's, you know, ny digress, but this is
probably why nothing has been done with them because
of the, you know, price.

COM SSI ONER M TTEN: Ckay. Thank you,
M. Chairman.

CHAI RPERSON (Rl FFI S: Any ot her questions
of the applicant, at this tine?

Let's go to the Ofice of Planning then.

MR COCHRAN. M. Chair, ny nane is Steve

Cochran of O fice of Planning. Wile you did get M.
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Mtten's statenents paraphrased correctly, | regret
that | had been intending to say that we had
additional information from the applicant. OP does

not have an additional witten report today. W just
got the information fromthe applicant this norning.
The O fice of Planning has been concerned
that while the applicant has denonstrated that there
are exceptional conditions, and while the Ofice has
been able to determne that the relief can be granted
wi thout detrinent to the public good, the applicant
had not denonstrated practical difficulty, and that
therefore went to the question of whether granting the
relief wthout denonstrating or neeting the test would
inmpair the intent, purpose and integrity of the Zone
Pl an.
So we had been working with the applicant
on getting that denonstration of practical difficulty.
W feel that the information that the applicant
presented this norning has gone a long way towards
denonstrating that practical difficulty. Sone of the
conparabl es are very useful. They do not create an
entirely parallel transparent situation with which to
j udge whet her the applicant could, indeed, develop the
property on a square foot basis for less or the

applicant to develop them as single-famly houses nor
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does it do an adequate conparison of what the cost per
square foot would go for on a single-famly basis, as
opposed to the condom ni um basi s.

If we're working with the assunption that
these are going to be multiple units, however, we fee
that this information is sufficient. The applicant
has factored in things |ike basenments not being
devel oped should they go to the four or five units
that would be permtted by matter-of-right, the
possibility of not reconstructing sonme of the rear
portions of some of the existing structures, should
t he variances not be granted.

It's al ways, as t he Chair knows,
preferable to have authenticity rather than ersatz
hi storicism The applicant has taken, as you
correctly said, a ganble on paying what m ght be seen
as a premum price for the opportunity to have an
authentic facade and sone authentic party walls
remain. The Ofice of Planning is certainly prepared
to work with the applicant, should the applicant
choose to request that the record be kept open for the
subm ssion of additional information that the Board of
Zoni ng Adj ustnment m ght be asking for today.

At this point, we are not prepared to

recoomend that the variance by granted today, but we
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are optimstic that we would be able to make that
recormendation in the future, after the subm ssion of
a bit nore information.

CHAI RPERSON GRI FFI S: Good. Thank you
very much, M. Cochran.

Questions fromthe Board nenbers?

BOARD MEMBER ETHERLY: M. Chair, not so
much a question for M. Cochran. | want to digest
ersatz historicismfor a nonent. That was a good one.

But I want to cone back to the Ofice of Planning
but a question that cane up in ny mnd that | want to
direct to, perhaps, M. Killette is did you take a
| ook at the size? As you look at the conps, it |ooks
like a two bedroom two bath seem to be a pretty
standard configuration in the neighborhood, in terns
of your condos, as well as the single-famly hones.

Wiat |'minterested in is did you take a
| ook at what the square footage per unit |ooks |ike
under you scenario wth the variances and your
scenario wthout? Cdearly, in the scenario with the
vari ances, you get what you're |ooking for, which is
the five two bedroom two baths and two one bedroons.

The scenario without the variance or as a matter-of-
right would be sinply five units that are all two

bedroom two baths.
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What I'm trying to get a sense of is if
you go the route of just sinply doing this as a matter
of right, are those tw bedroom two bath wunits
smaller or do they grow in size, and if so, does that
keep you in step with, perhaps, and this mght be hard
information to get at, what the square footage size is
of some conparable units in that comunity?

MR KILLETTE: Wth the variance the unit
would pretty nuch remain the sanme sonewhere between
900 and 1, 100 square foot range. | have not gone that
far in ternms of design to fully answer your question.

BOARD MEMBER ETHERLY: (Ckay.

MR KILLETTE: But certainly trying to

keep the units, |I'm working on several properties in
t he nei ghborhood, so | know what 1|'ve designed for
t hem

BOARD MEMBER ETHERLY: Yes.

MR KILLETTE: So it would be the same for
hi m

BOARD MEMBER ETHERLY: Ckay. So under the
as a mtter-of-right scenario, sonmewhere between 900
and 1,100 square feet per unit?

MR KILLETTE: Yes.

BOARD MEMBER ETHERLY: Ckay. GCkay. Thank

you, M. Chairnan. "Il come back to that in a
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nmonent, but | just want to kind of work up sone
nunbers real quick. Thank you.

VI CE CHAI R RENSHAW M. Chai rman?

CHAl RPERSON GRI FFI'S:  Ms. Renshaw?

VI CE CHAI R RENSHAW A question for M.

Cochr an. You stated that you can't give a definite
recormendation, at this point, or at I|east an
affirmati ve recomendati on. Does that go for both

vari ances, the |lot area and the parking?

MR COCHRAN: Should the Board decide to
grant the requested area variance, we would, of
course, recommend for the parking variance. There's
no problem with that. CP does understand that the
applicant is in sort of a catch 22 situation wth
respect to the existing structures. The applicant
incurs the additional costs of restoration of nore
el aborate facades then mght be constructed anew if
the applicant retains the existing structures.

On the other hand, the applicant |oses
matter-of-right lot coverage if the applicant tears
down the existing structures, reconstructs sonething,
the applicant would then be forced into basically
having smaller structures than is permtted if the
applicant retains the pre-1958 structures, and would

get even less of a return. So there is sort of a
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per square

foot mght be less, you may well be able to |ook at a

graph, should the applicant choose to work it out,

that would show that we're below the
poi nt of whether there would be a return.

| think the applicant has stat

i ntersection

ed that that

may well be why these properties have continued to

Sit. OP would like to be able to nmake t

he judgenent

call that it's worth granting the variances in order

to get these properties back into not just economc

use, but into a positive contribution for the

nei ghbor hood. But we feel that while the

applicant is

very close to having denonstrated that the tests can

be net, we're reluctant to set a precedent

, that woul d

not be a precedent, of course, by suggesting to the

Board that it grant the variance w thout adequate

denonstration of this test having been net.

CHAI RPERSON Rl FFI S Ckay. Yes, M.
Renshaw?

VI CE CHAI R RENSHAW  No.

BOARD MEMBER ZAl DAl N: | just had a
general question. You nmentioned something about how

devel opnent in this area is somewhat stagnate possibly

because of the econom c problens. s OP

that in any way?
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MR COCHRAN:  No.

BOARD MEMBER ZAI DAI N: Did | wunderstand
you?

MR COCHRAN. These shells have certainly
been vacant for at |east 10 years.

BOARD MEMBER ZAI DAIN:  Right.

MR COCHRAN. The applicant has testified
and has submtted in his witten testinony that they
are actually condemed, although |I haven't seen a copy
of the condemati on records.

BOARD MEMBER ZAl DAI N Yes.

MR COCHRAN: Do we think that this
nei ghborhood is deteriorating? No. The Conventi on
Center is going to be opening soon.

BOARD MEMBER ZAIDAIN:  Well, sure.

MR COCHRAN: The value of the property
will certainly be going up. Sonmeone nmay well be
trying to get nore than $200,000 per lot two years
fromnow, after the Convention Center is open.

BOARD MEMBER ZAl DAl N: Vell, | nean, I'm
aware that there is going to be devel opnent pressure.
I'"m just wondering if the zoning issue here is the
synptom of a bigger problem for the neighborhood, in
that it may require some tweaking in the zoning at

some point down the line by the Zoning Conm ssion.
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And | was just trying to explore exactly if what's
going on here is related to a broader issue in the
nei ghbor hood t hat woul d just remain a hardship.

CHAI RPERSON R FFI S: Vel |, actual ly,
before we go too far into that, | don't have any
problens blamng it on the Zoning Comm ssion, but we
are going on to sonething el se.

BOARD MEMBER ZAIDAIN. Well, that's what |
was going for, actually.

VI CE CHAI R RENSHAW  Yes.

CHAI RPERSON Rl FFI S: And | think let's
stick directly to the report, at this point. M.
Zaidain, | think that's an excellent point. I think
that's a large conversation, unless that helps and

inforns you to this.

BOARD MEMBER ZAIDAIN. | think it does.

CHAI RPERSON QR FFI S: Ckay. Then
conti nue.

MR COCHRAN: [''m not sure that the sane

ANC that's willing to reconmend that the Board grant
the variance would be willing to recommend that the
Zoni ng Conm ssion rezone this to R 5.

CHAl RPERSON GRIFFI'S:  |Is that your point,
M. Zaidain, that you think that based on sonme of the

specifics of the neighborhood, that it maybe is
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appropriate to upzone it?

BOARD MEMBER ZAl DAI N Potentially, but I
t hi nk the point has been exhaust ed.

CHAl RPERSON GRI FFI' S:  Ckay.

COW SSI ONER M TTEN: Can | just remnd,
M. Chairman, on this? M. Chairman, this is rel evant
to this one little point. | believe that based on
everything we have heard, the problem wth this
property is not the neighborhood and economc
condi ti ons. It's that there was an owner who is
hol ding out for a higher price, that's what M. Horton
inmplied with his responses.

CHAl RPERSON GRI FFI'S:  Ckay.

VI CE CHAIR RENSHAW M. Chai rman?

CHAI RPERSON GRI FFI'S:  Yes, Ms. Renshaw?

VICE CHAIR RENSHAW | have a another
guestion for M. Cochran. How much nore information
do you need? You said you would be working with the
applicant or maybe working with the applicant, so how
much nore work is it going to take to make you feel

confortable with this application?

MR COCHRAN: Vell, | think that M.
Mtten, who | understand has a background in
apprai sal, asked sone very pointed questions this

norni ng, and suggested sone conparisons that mght be
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appropriate and that if we could see those, we would
be better able to evaluate and give a positive
recommendat i on.

CHAl RPERSON  GRI FFI S: Ckay. Any ot her
questions of the Ofice of Planning?

COMM SSI ONER M TTEN: | have one. | just
want to go back to M. Cochran's discussion with the
Board about the |ot occupancy, and that sonehow
denol i shing and starting over the applicant would | ose
sonething, and so you're going to have to point this
out to ne, because |I'mnot getting it.

On page 3 of the report, of the Ofice of
Planning report, it says "Lot 36 has an existing |ot
occupancy of 57 percent. Lot 37 has an existing |ot
occupancy of 51.5, so conbined they are sonewhere in
between, and the nmaxinum |ot occupancy for row
dwellings and flats in Lot 4 are 60 percent.” So I'm
not under st andi ng what woul d be | ost.

MR COCHRAN. It's possible that the side
yard may inpinge on the |ot occupancy for a |lot.
Vell, it's alot that woul d be 505.

COW SSIONER M TTEN:  Is that --

MR COCHRAN: | have not calcul ated that
yet .

COMW SSIONER M TTEN: Al right.
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MR COCHRAN: That's where you do have the

separation between the units, where there's not just a
party wall .

COW SSI ONER M TTEN: | see. Cay. M.
Cochran, have you seen any draw ngs about what the
project would look |ike? Because we have, and |'l|
ask the applicant this when we get done with M.
Cochran, row houses that are, as | understand them
two stories, plus basenent, and the conpl eted project
will be three stories, plus basenent, and we have, you
know, lots of expressions from the applicant about
hi storic preservati on.

Have you seen anything about what this
project is going to look |ike and whether or not it's
the kind of thing that -- | nean, if we're talking
about a project that is superior, potentially
superior, because it's genuine historic preservation
and we don't know what it looks like, it's pretty hard
to really evaluate that.

MR COCHRAN: No, | haven't seen any
facade draw ngs.

VI CE CHAIR RENSHAW Did the architect
bring anything today?

MR KILLETTE: No.

CHAlI RPERSON GRI FFI S: Any ot her questions
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of the Ofice of Planning? Does the applicant have
any cross examnation of the Ofice of Planning?

MR HORTON: No, he has been very hel pful.

CHAl RPERSON @RI FFI S: He has been very
hel pful ?

MR HORTON:  Yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR HORTON | nean, | guess, ny point
being that he wanted this information submtted, and
I'"ve tried to be tinely, and hopefully we're getting
to a point where they're going to reconmend it.

CHAlI RPERSON GRI FFI S: Cay. But you are
in receipt of his report. |Is that correct?

MR HORTON:  Yes.

CHAlI RPERSON GRI FFI S: Ckay. Very well.
Let's nove on then to other attending reports. W do
have Exhibit 29, it's DDOI, which was recomendi ng
approval of the application, based on their expertise
and | think it was nore appropriately |ooking at
parki ng. ANC 2C.

Dd you have any additional information?
Wl l, you don't have anything to add on the Departnent
of Transportation report, do you?

MR HORTON:  No.

CHAl RPERSON GRI FFI'S: You have that nenp?
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MR HORTON: No, | do not.

CHAI RPERSON GRI FFI'S:  Have you seen it?

MR HORTON:  No.

CHAI RPERSON (Rl FFI S: Al right. Ve' | |
get you a copy.

ANC 2C, Ms. Renshaw, did you pick that up
and distribute Exhibit 30?

VICE CHAIR RENSHAW  Yes, it is a letter
dated February 28", signed by the Chair Leroy Thor pe,
and it has to be waived in.

CHAI RPERSON GRIFFI'S:  Very well. 1s there
any objection to waiving in the report that was filed
late by ANC 2C? | take that as a consensus and accept
it into the record.

VICE CHAIR RENSHAW The ANC net on
Novenber 6, 2002 and a quorum was present, and the ANC
voted unaninously to support the application for the
area variance, and the variance for the parking
provision in an R4 zone. There was no opposition
from the comunity. The letter cited that the
structures on the property are in such poor condition,
they alnost appear to be unsal vageabl e. Does that
have to do with -- well, it went on to say the
applicant proposes to rehabilitate the structures,

which would make them consistent with the area, and
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they hope that we will give the ANC the great weight

it should be accorded.
CHAI RPERSON  QRI FFI S: Excel | ent . Any

questions to the ANC report? The applicant received

t hat al so?

MR HORTON:  Yes.

CHAI RPERSON CRI FFI S: Yes. ["m not sure
you'll get an answer from the letter, but we can

al ways ask questi ons. And you presented to the ANC
that's correct?

MR HORTON: Correct.

CHAI RPERSON R FFI S: Ckay. In which
case, let's nove on. That's all the Governnent
reports that | have attending to this application.

Are you aware of any other subm ssions that we are not

noti ci ng?

MR HORTON: Not at this tine.

CHAlI RPERSON GRI FFI S: Cay. Any Board
menber s?

BOARD MEMBER ETHERLY: M. Chair, a quick
guestion back on the ANC real quick. You just

nmentioned the applicant had an opportunity to present
at ANC comunity neeting?
MR HORTON: Correct. Yes, sir.

BOARD MEMBER ETHERLY: M. Horton, do you
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recall if there was any discussion at the ANC |eve
about the conposition of the types of wunits at the
subj ect property? Wiat |I'm comng back to is do you
recal |l the question about square footage?

MR HORTON:  Yes.

BOARD MEMBER ETHERLY: And I'mtrying to
get a flavor for what the inpact is if you do this as
a mtter-of-right versus doing this wth the
variances. | still haven't worked through the nunbers
yet, that's why | avoid doing anything technical with
ny life, but I nmean, | could just -- | nean you could
take a quick guess and just gloss it, and say well, if
you do seven units on one lot, they are probably going
to be smaller than if you do five.

MR HORTON:  Correct.

BOARD NMEMBER ETHERLY: But, you know, I
want to be sure that I'mnot just sinplifying that too
much. The reason why | raise the ANC, and then 1|'|
let M. Killette conme in, is I'mtrying to get a sense
for whether or not there was any substanti al
di scussion about the preference for the type of

devel opnent that goes into this property.

Once again, I think the issue is
practical, kind of the practical difficulty here.
What I'm flirting with is whether or not there is an
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added argunent here for having a certain size unit
preference, a certain mx. You know, is there nore of
a preference from the ANC for two bedroom units as
opposed to one bedroom units. Do you recall any kind
of discussion along those Iines at the ANC | evel ?

VR. HORTON: A little bit. They
preferred, honestly, you know, |ike the honme ownership
aspect of it. The unit mx was fine with them of 900
to 1,100 square feet, the 5 to 2. Their main concern,
honestly, nost of the discussion was vacant and
abandoned.

BOARD MEMBER ETHERLY: Just do sonet hi ng?

MR HORTON.  You know, because of vagrant
events, too nmany problenms with drug dealers and drug
users, even kids. There is a fence in front, because
children in the neighborhood go back there and then
you have other people. M understanding is the ANCis
pretty vocal sonetinmes, so it seened to nme sone people
in the community actually said they have had
confrontations with sonme of the vagrants and other
peopl e around there. So it seenmed to be they were,
you know - -

BOARD MEMBER ETHERLY: (Ckay.

MR HORTON There was nore discussion

about the hazard it has been and everything el se.
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BOARD MEMBER ETHERLY: Ckay. M.

Killette, you had sonething you wanted to add on?

MR KILLETTE: A good way to look at it is
t he vari ance woul d allow approxi mately 1, 800
addi ti onal square footage, which could translate into
two 900 square foot wunits in addition to five 1,000
square foot units.

BOARD MEMBER ETHERLY: Ckay. And those
woul d be your one and one half bath units then?

MR KILLETTE:  Yes.

BOARD MEMBER ETHERLY: The two 900 square
foot units with that additional square footage. Ckay.
Ckay. Thank you. Thank you, M. Chair

CHAI RPERSON CGRI FFI S: | ndeed. Yes, M.
Mtten?

COMM SSI ONER M TTEN: I just had a few
foll owup questions for the applicant whenever you're
ready.

CHAlI RPERSON GRI FFI S: Cay. Let nme just
make sure is there anyone here attending to this
application to give testinony today, either in
opposition or in support of Application #16983? If
you are, you can approach the table, at this tine.
I"mnot seeing a mad rush to the table. | don't think

anyone is here to testify.
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Let's then take |ast questions. Ve' | |
have conclusion, and let ne just give an indication of
the Board to the applicant, at this point. | would
like to set this for decision naking, unless other
Board nenbers are so noved for action today.
Al t hough, we can do that for our decision nmaking in
April. That will give you some tine just to provide
the Board with sone additional information of which
some of which we have identified and nore may cone,
and also have tinme enough for you to work with the
O fice of Planning.

Ms. Mtten, questions?

COW SSI ONER M TTEN: "Il ask you these
guestions, and then you nay need, in your additiona
subm ssions, maybe to flush out the answers a little
bit better. Just |ooking at some of the nunbers that
are included here, when | <calculate the per square
f oot cost for t he matter-of -right bui I di ng
rehabilitation item which is the item that changes
the nmost, | suppose, in the analysis, | get $148 per
square foot, and for the 7-unit project with the
variance, the $900,000, | get $125 a square foot,
which inplies a pretty significant econony of scale
for not a big difference in the greater schene of

things for the size of the project.
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Especially when you factor in that, you
know, there's going to be nore bathroons and nore
kitchens in the other project, so | guess what |I'm
| ooking for is an explanation of how there is such a
big difference in the per square foot rehabilitation
cost between the matter-of-right devel opnent and the
devel opnent with the variance. So | don't know if you
can answer that now or if you would like to answer
that |ater?

MR HORTON: I"m sort of unclear. Ckay.
So you're saying $148 a square foot?

COW SSI ONER M TTEN: $800, 000, which is
the building --

MR HORTON. Ch, you're just tal king about
t he rehab process?

COW SSIONER M TTEN:  Just isolating that
item

MR HORTON Ckay. And then $120 square
foot for --

COMM SSI ONER M TTEN: Ri ght . What's the
expl anation for that disparity, alnost 20 percent?

MR HORTON:  Well, 800 to 900.

COMM SSI ONER M TTEN: Not the 800 to 900,
but the $148, that square foot cost versus $125. Wy

is it alnmst 20 percent cheaper to build two nore
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uni ts?

MR HORTON: Vell, in dealing wth the
architect, you're getting an econony scale, because a
lot of the cost is, you know, your foundation, your
masonry, building the building, and doing two
additional units is extra cost, but | guess --

COW SSI ONER M TTEN: | guess | wouldn't
have expected it to be so significant.

MR HORTON: | would --

COM SSI ONER M TTEN: If there's any
further explanation that you want to share with us
when you nmake an additional submssion, | would be
interested in that.

MR HORTON:  Ckay.

COW SSI ONER M TTEN: And then | would
also be interested in know ng why, by contrast, sone
fees stay fixed between the two projects, and then
others go up, but they go up relatively small anounts.
Like the developnent fee goes up 7.7 percent.
Fi nanci ng goes up 7.4 percent. The conti ngency goes
up 7.1 percent.

MR HORTON: Right.

COW SSI ONER M TTEN: So those are, you
know, not going up in any proportionate way. I f they

did, the disparity would be a higher cost associated
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with the project with the variance.

MR HORTON:  Well, under the scenario that
|'ve researched and feel confortable with the nunbers,
the fees that go up would be the devel opnent fee,
which would be, | think, pretty much 1 percent above,
because I think it was based on 90 percent. So 90
percent of the financing cost is what the devel opnent
fee is based on. It would basically be, wth both
nunbers, the financing fee is 1 percent and obviously
on the | oan anount, you know.

That's 100 percent based on the |[|oan
amount that |'m taking. The sane with cap |, that,
you know, obviously a higher |oan anmount, a higher cap
I for a years construction. The sane with
conti ngency, because the higher construction cost, the
hi gher conti ngency. You know, but the construction
cost is not, you know, substantially higher.

COW SSI ONER M TTEN: It just strikes me
that it's not proportional. The increases in those
fees strikes ne as not being proportional, but maybe
it just requires nore study on ny part.

MR HORTON: Yes, it sort of wasn't a
proportionate thing when | did the nunbers. Just how
| get the first nunber, | base the second one on, and

that is sort of how | went forward. And t hen,
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obviously, I did financing fees and cap | or just, you
know, | ran a financial calculation, that's how | got
that. It wasn't really a proportionate type of nunber

whenever | ran the nunbers at before I ran themon the
hi gher nunber, and that's what | canme back wth.
That's how I ran the, you know, financial nunbers as
wel | .

CHAI RPERSON (Rl FFI S: Cay. Q her
guestions, Ms. Mtten?

COW SSI ONER M TTEN: | don't think so.
Thank you.

CHAI RPERSON GRIFFI'S: kay. Wiat | would
like to do is just give you an opportunity to give
closing remarks, at this point, and then we're going
to go through the list of things that we would like to
be submtted, and we'll give you an opportunity to
submt in witten forma restatenent of your case, and
t hen, obviously, the additional analysis based on the
new i nformation that we'll be receiving.

So with that, | think directly that neans
you can be fairly brief, at this point.

MR HORTON: Ckay. And again, | want to
thank you, and I will submt that further information.
| do believe that | have shown that the property is

unique and that there are extraordinary exceptional
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situations contained in this property, concerning this
property. That the owner would encounter practical
difficulties and that the variance would not cause
substantial detrinment to the public good or the Zoning
Regul at i ons.

The quite subst anti al di scussi on
concerning these issues have been reflected in the
record, so | don't think | need to comment any nore.

CHAI RPERSON GRI FFI S: Ckay. Thank you
very nmuch. Board nenbers, then | would suggest we set
this for decision making for our public neeting in
April, that is on the first Tuesday of every nonth is

when we do deliberations and decisions, that's what we

do in our neetings. W will have you submt to the
record the following information that will go into our
del i berative process. W won't have any nore

testinony at the next neeting, but it is anticipated
that we'll have a decision, at that point.

So | have heard, and I w |l ask the Board
menbers and staff if | mss anything. First of all,
if there would be sone subm ssion of further draw ngs,
noting that they may well be in schematic or design
devel opnent form but anything of pertinence to that.

The further devel opnent, as Ms. Mtten has

brought up, specifics and OP has talked a little bit
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about it, but further arguments on the econom c aspect
of this.

M. Etherly has brought up an interesting
point that he would like explored, if you are so
inclined, and that is to unit size and how the unit
size plays into the uniqueness of the size of the
| ots, and however el se you want to deal with that.

I think of great inportance is the
exi sting buildings. W need further discussion on how
the existing buildings play into this devel opnent
process. M. Cochran has ably said that there nmay be
a loss of certain  anount of matter-of -right
devel opnent if the existing buildings cone down. That
in a very direct and explicit form for our purposes
woul d be appreciated. Additional information, yes.

VICE CHAIR RENSHAW Archi tectural
renderi ngs.

CHAlI RPERSON (Rl FFI S: Yes. Ms. Renshaw
i kes the conputer generated fly-by, so if you coul d.

VICE CHAIR RENSHAW In living col or.

MR KILLETTE: W can helicopter.

CHAl RPERSON GRIFFI'S:  Ri ght.

VI CE CHAI R RENSHAW  Good.

CHAI RPERSON Rl FFI S: Yes. l"m sorry, |

may not have been as explicit with that, M. Renshaw.
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The first thing | indicated was the drawing wth
specific evaluations. W have in the record, of
course, the drawi ngs that show the zoning issues. I
nmean, that's inportant, but additional illustrations
woul d be i nportant.

O hers? Anything |'ve forgotten? Ms.
Bailey, do you have any other itens that 1've
over | ooked?

M5. BAILEY: Not itens, M. Chairnman, but
just to note if Ms. Mtten's questions were answered
satisfactorily or does she need addi ti onal
i nf ormation?

COW SSI ONER M TTEN: Vell, | heard what
they said, so but if there's anything else you would
like to add to it to make a nore conpelling argunent,
| woul d be open to that.

CHAl RPERSON GRI FFI'S:  Right.

MR COCHRAN: M. Chair, did | hear M.
Mtten asking for a comparison with single-famly,
al so?

COW SSIONER M TTEN:. Vel |, if the nunbers
could be worked up, if the sales nunbers could be
worked up on a per square foot basis, but other than
that, | don't think that we need to see that.

MR COCHRAN: Dd you also need the
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conparisons of whether the conparables were historic
properties versus not? You had asked that question,
but | didn't know whet her you wanted that.

COW SSI ONER M TTEN: Vell, | guess just
to be perfectly honest about it, | don't know that the
applicant is going to be able to, to ny satisfaction,
neet the burden of proof, and so | don't want to put
them through a lot of exercise needlessly on ny
behal f, because | have a |ot of concerns that this is,
notwi t hstandi ng the reasons that they've given, a self
i nposed hardship in terns of saving the facades.

CHAI RPERSON (Rl FFI S: I t hi nk, Ms.
Mtten's point is this. You ve called this historic,
even the LLC is historic, and the historic fabric of
the buildings, and the point is if these were
historically designated, then you would be forced to
use what's there or sonehow the Preservation Board
woul d tell you what to do.

That would bind you to certain things of
which we would then ook at in terns of giving relief.
So when Board nenbers talk about well, you know,
what's the conparison between historic properties and
non historic, that's, | think, what is at issue. I
think the inportance is understanding that, and then

how you want to deliver that information to us is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

inmportant. |Is that clear?

MR HORTON: That's clear. I think what
needs to be done on ny behalf probably is to get a
conparison of what new construction would cost as
wel | .

CHAI RPERSON GRI FFI'S: Yes.

MR HORTON: And the analysis of the |oss
of the square --

CHAl RPERSON GRI FFI'S:  Ri ght.

MR, HORTON:  You know, the zoning and put
that in some sort of pro forma and give that to you.

CHAl RPERSON CGRIFFI'S:  Indeed. And | think
M. Cochran probably has a fine understanding of what
the Board would like to see, and also in what form so
I woul d encourage continued communi cation with that.

Are you clear on what we're asking for, at
this point?

MR HORTON:  Yes, | am

CHAI RPERSON  GRI FFI S: Ckay, very well.
Ms. Bailey, can we set dates for subm ssions on this?

VB. BAI LEY: M. Chairman, you had
indicated that a decision would be nmade at your April
meeting, and that's April the 1%, Tuesday, April the
1%, and submissions would be due on March 25".  The

only party, to ny knowl edge, M. Chairnman, is the ANC
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and they are in support, so no response from the
subm ssion woul d be needed, unless you desire to nake
a date for responses.

CHAl RPERSON GRIFFI'S:  (Okay. First of all,
the first question is are you able to produce the
docunentation that you think would be sufficient for
our requirenents by the 25"?

MR HORTON:  Yes.

MR KILLETTE: Yes.

CHAI RPERSON Rl FFI S: Ckay. In which
case, | think that you could -- | don't think we need
to set it for the ANC response.

MR COCHRAN: M. Chair, |'m sorry. |
their information is due on the 25" do you want our
response to the information also on the 25" or do we
have additional tine to respond to it?

CHAI RPERSON GRI FFI S: That's up to M.
Bai | ey and how she feels.

M5. BAILEY: Al responses are due on the
25"

VI CE CHAI R RENSHAW  What ?

M5. BAILEY: Al responses.

VI CE CHAI R RENSHAW  Ckay.

MB. BAI LEY: M. Cochran, did you want

anot her date?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58
MR COCHRAN: I"m confident the applicant

will be able to get it to us before the 25",

CHAI RPERSON GRI FFI S: The 25" is what day
of the week?

M5. BAILEY: It's on a Tuesday, sir.

CHAI RPERSON R FFI S: Ckay. | mean,
concei vably, we could have O fice of Planning s report
of which hopefully things are happeni ng simultaneously
in this discussion, but we could have that by what's
the latest date we could realistically have it?

MS. BAILEY: The 26'"

MR COCHRAN. Thank you, Ms. Bailey. 1"l
remenber that.

MS. BAI LEY: The reason, M. Chair, is
your packages cone to you on Thursday.

CHAlI RPERSON R FFI S: Exactly. Exactly.
And | appreciate hunor, but it is realistic,
obvi ously, because that's when we get delivered
information, so we'll mss the delivery to the Board
for us to read and digest by the Tuesday. So let's do
our best, our able best and we will do everything we
can do acconmobdate the subm ssions and getting the
proper information to us.

So that being said, the faster you can get

information to the Ofice of Planning, M. Cochran,
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the better off everyone will be, because it wll save

him sonme tinme in putting together the supplenental

report.

MR COCHRAN:  Good.

CHAl RPERSON GRI FFI'S:  Are you cl ear then?

MR HORTON: Yes, sir.

CHAI RPERSON GRI FFI'S: Anything el se we can
answer, at this point? Good. Very well. You are
wel cone to be here on the 1% of April. You are not
required. W will deliberate and announce. Thank you
very much. | appreciate your patience this norning.

MR HORTON:  Thank you.

CHAI RPERSON GRIFFI'S: Let us take just two
mnutes and get the next case ready, and we wll
resume and get everyone out of here by 12:30, | am
certainly hoping. | wll update that as we get to the
next case. So we're going to just take a quick recess
and we will return.

(Whereupon, at 11:29 a.m a recess until
11:43 a. m)

CHAI RPERSON CRI FFI S: Reconvened. Cal |
t he next case of the norning.

M5. BAI LEY: M. Chairman, the next case
is Application #16986 of Loder and Gavett, LLC

pursuant to 11 DCMR 3103.2, for a variance from the
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floor area ratio requirenents under section 402, a
variance from the |ot occupancy requirenments under
section 403, a variance from the rear yard
requi renents under section 404, and a variance from
the closed court requirenents under section 406 to
construct a 4-unit apartnent house in the R5-B
District at prenmises 2131 through 2133 10" Street,
N. W, Square 358, Lots 58 and 59.

Al those persons wshing to testify,
woul d you, please, stand to take the oath?

(The wi tnesses were sworn)

M5. BAILEY: Thank you. M. Chairman, two
qui ck notes. It appears as if the closed court
requirenent that was advertised should be an open
court wdth requirenent. The section 406 is still
applicable, but rather than being a closed court, it
would be an open court. And then Ilastly, M.
Chairman, there are requests, two requests, in fact,
for party status in this case.

CHAlI RPERSON GRI FFI S: CGood. Thank you,
Ms. Bailey. And | know the staff has | ooked at that.
There were sonme questions of the plans and how that
showed. | think it has been established by our Iook
that it is, in fact, a closed court, but we'll have a

qui ck discussion on that, and we can proceed as M.
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Bailey has correctly stated the section and any sort
of announcenent doesn't change, but we'll clear that
up.

Let's go to applications for party status.

Ri ght. W have, first, M. Bowers, who is an
abutting property owner. It's Exhibit 25. Hs
request was tinely filed. W do have a second request
that has conme in untinely, and that is Tonasek. I's
t hat how you pronounce the name? Wich is Exhibit 32.

Board nenbers, let's just take up the
first questions, conmments, discussion. "1l review
for everyone's identification, M. Bowers has stated,
I will say, two primary issues. One goes to
denolition and construction, and | think this Board is
wel | -aware the we may not have jurisdiction. Wll, as
it's stated here, we do not have jurisdiction on that
aspect of it. But the second issues that cone to play
in the request for party status, | find to be
conpelling in granting the party status in the concern
of, of course, the placenent of the property.

Frankly, M. Bowers being the abutting
property owner is substantial evidence to grant party
status, and the issue of how he mght be significantly
or distinctly affected is conpelling also, based on

the easenment or the wal kway in back, and sonme of the
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ot her concerns that he evidences in his application.

Is M. Bowers present today? |Indeed, he
is present. Let me ask the applicant if they have any
objection to granting party status to M. Bowers. No
objection? Board nenbers, any concerns, questions or
clarifications? Is there any objection to granting
party status?

VI CE CHAI R RENSHAW  No.

CHAl RPERSON @RI FFI S: Not seeing any
objection I'll take it as a consensus of the Board we
will grant party status to M. Bowers.

M. Bowers, |I'm sure you are aware, but |
will reiterate to you we have now bestowed the great
honor and responsibility of party status to you. You
are in integral participant in this case. You wll
have cross exam nation privileges. You wll be asked
to present a case, and at the conclusion of this, we

may request additional filings on your behalf, that is

not limted to, but my include findings of facts,
conclusions  of law and any other addi ti onal
information that we will need for our own deliberative
pur poses.

That being said, let's go to the second.
Is M. or Ms. Tonmasek present, T-OMA-S-E-K? Yes,

have you found it? It's in the norning subm ssion,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

63

right? It was stapled to it. It had this one
covered, so the second page of it.

M5. BAILEY: Yes.

CHAlI RPERSON GRI FFI S: The Board is just
going to take a brief nmonent. W were delivered this
application for party status this norning in our
executive session of which we had a full agenda, and I
am not convinced that the Board had tinme to actually
even review this. Is the applicant aware of this
application for party status? Have you seen this
appl i cati on?

M5. HI CKS: Yes.

MR GRAVETT: Tonasek?

CHAI RPERSON GRI FFI'S: Yes.

M5. H CKS: Yes.

CHAl RPERSON GRI FFI' S:  kay.

BOARD MEMBER ETHERLY: M. Chair, after
reviewng it, | mght alnost be inclined to suggest
that this mght be nore appropriately received just as
testinony in support.

CHAI RPERSON GRIFFI'S: | see.

BOARD MEMBER ETHERLY: The Tomaseks woul d
appear as proponents for the project, and would
probably be able to present all of these issues and

conments in support of the project and any testinony
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they m ght want to submt.

CHAI RPERSON GRIFFI'S: | see.

BOARD MEMBER ETHERLY: That mght be ny
suggesti on.

BOARD MEMBER ZAl DAI N | agree, M.
Chai r man.

VI CE CHAI R RENSHAW | agree.

CHAl RPERSON (RIFFI'S:  Wll, how do you go
against that logic? |Is that your understanding also
that these folks are in favor of your application?

M. H CKS: Yes.

CHAl RPERSON @RI FFI S: Ckay. In which
case, | think, we'll summarize the fact that we'll put
this in and we'll evidence it again in the hearing as

testinmony in support. Very well.

Let's take up then the last prelimnary
matter and that's the closed court, and | think we can
decide this pretty quickly. And the issue cones from
the plan that was submtted. It was read and probably
not inappropriately so, but I'll direct your attention
to what's listed on sheet 3, first floor plan. That
is as you enter into the structure, an interior stair.

I's that correct?
MB. HI CKS:. Yes.

CHAl RPERSON &Rl FFI S: In which case that
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courtyard as shown has three walls and a property |line
defining it. |Is that correct?

MR GRAVETT: That's correct.

M5. HI CKS: Yes.

CHAlI RPERSON @RI FFI S: Ckay. Just so we
don't run into any other problens at any other tine as
we proceed with this, if you say anything, your mKke
has to be on.

MR GRAVETT: Yes.

CHAI RPERSON GRIFFIS:  And it's not that |
can't hear you, but our recorder can't hear you, in
which case you're not on the record, which neans,
frankly, you didn't say it. So we want to nmake sure
we get everything in the record.

Are the Board nenbers clear on that cl osed

court, open court? I think we can proceed as
advertised, and that is the closed court. Very well
That's all | have on prelimnary matters, at this

tinme. Any other questions, clarifications? If not,
then why don't we turn it over to the applicant for
presentation. Yes, that's an interesting point.
There is another prelimnary nmatter. Exhi bit 30,
whi ch was the affidavit of posting.

M5. BAILEY: M. Chairnman? Excuse ne.

CHAI RPERSON GRI FFI'S: Yes?
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M5. BAI LEY: There was a revised list on
the table this norning, and the affidavit did cone in
one day late, but we did receive it.

CHAI RPERSON (RI FFI S: Ri ght. No, i ndeed,

and | appreciate that clarification and that's where
I"'mgoing to. W still need to waive that information
in. |s that correct?

M5. BAILEY: Yes, M. Chairnan.

CHAl RPERSON CGRIFFI'S:  Ckay. So this quick
guestion  of clarification, was this physically
properly posted for the tine requirenents?

M5. HHCKS: Yes, it was posted on February
the 5" at 2:00 p. m

CHAI RPERSON CGRI FFI S: And the reason for
not having the affidavit of posting filed?

M5. H CKS: Snow was a maj or reason.

CHAI RPERSON GRI FFI S: Ckay. Any concern
fromthe Board on that? Any other further questions?

well, | think, you know, it's obviously very
important that we get the property posted, that's the
integral piece of it. The affidavit we need into the
record and take very seriously, and it does, frankly,
raise concerns as Wwe review a case as to its
efficiency. So I would strongly recommend in the next

opportunity that this not happen again. Per haps get
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the Saint Bernards to get through the snow drifts and
make it on down here.

In any case, let's proceed then. | think
that we're all set on this, and I'Il turn it over to
t he applicant to begin presentation of their case.

MB. H CKS: Ckay. My nanme is (dadys
Hcks. 1'ma zoning consultant. |'m agent for Loder
and Gavett, LLC. Wth nme today is M. P. D. Gavett,
who is an architect, and also M. Loder, who is a
devel oper and also a realty agent. This property is
currently zoned R 5-B residential. It was rezoned R
5-B from CM1, conmmercial |ight manufacturing. The
| ast posted certificate of occupant is still filed
with the Departnent of Consuner and Regulatory Affairs
for an auto repair and storage building, with the use
being on the first floor. |It's clear that the use has
been abandoned for nore than three years.

BOARD MEMBER ZAl DAI N Wien was it
rezoned?

M. H CKS: | don't have the date of the
rezoning, but it has been rezoned fromCM1l to R 5-B

CHAI RPERSON GRIFFIS: | nean, is it in the
past decade, century?

M5. HCKS: | would say within the past 10

years.
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CHAl RPERSON GRI FFI'S:  Ckay.

M5. HCKS: And the property has now been
vacant for sone tine. At one time, it was fenced in
on the 10" Street and the W Street side. It | ooks
i ke someone has clipped the fence and the fence is no
| onger standing. Loder and Gravett proposes to build
a 4-unit apartnent house. They are able to provide
off street parking, which is kind of wunique and
unusual, in the Ilower level of what they are
proposing. The property is 27.5 feet wide by 50 feet
in length, and it's 1,375 square feet, and it is a
corner |lot wth existing driveways on the W Street
side of the building. The existing driveways are nore
than 25 feet fromthe intersection. To be exact, it's
27 feet.

CHAl RPERSON CRIFFI'S: And you have a plan
that indicates that?

MR GRAVETT: Yes.

CHAI RPERSON (RIFFI'S:  Ckay. We'll get to
that when we wal k through it, and, of course, anything
you can show us today that isn't in the record wll
need to be presented into the record.

M5. H CKS: Three off street parking
spaces are proposed to be provided in the basenent

| evel . This application would require variance from
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t he maxi nrum al | owed | ot occupancy, a variance fromthe
maxi mum allowed floor ratio, a mnimm rear vyard
setback requirement, and mninmum width of area wdth
and area for a closed court.

There is an existing 3 foot w de easenent
running north to south along the eastern boundary, and
this gives the adjoining neighbor, | think it's, a
21.29, the ability to cone out of the rear of his
property and bring his trash out to the W Street side
of the property. The property we feel is unique,
because of its size and its corner situation. It
| ooks like it cannot be built to its highest and best
use as an apart ment bui I di ng wi t hout t he
af orenmenti oned variances that are requested.

The unique size of the property also
l[limts the ability of the architect to design and
comply wth all provisions of the D C  Zoning
Regul ations, and there seens to be a significant
[imtation in the overall wutility of the lot due to
its small size.

I would like to turn everything over to
M. Gavett, so he can go over the floor plans and
also the lot configurations, and he can tell you also
how many tinmes he tried to work wth the |ot

constraints.
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MR GRAVETT: Yes, ny nane is P. D

G avett. I'"'m an architect and a builder. W're
asking for a ratio to go from 1.8 to 2.3, and a |ot
occupancy of .6 to .82 The two lots conbined are
1,375 square feet, and the plus to the site is that it
has access. The curb cuts off at WStreet for on-site
parking. As far as | can tell, nothing can be built
on the property wthout requesting a variance, even
two single-famly lots, because Lot 58 has no way for
par ki ng. It has no alley access, so there would have
to be a variance to build even tw single-famly
hones.

So we felt the best use of the property
was to conbine both lots and build an apartnent
building, which wll become condom ni uns. The
existing south face of the property adjoins the
exi sting house on 10" Street. In laying out the
units, what we attenpted to do was create, again
because of smallness of the size, and because of
cl oseness to the neighbors, the courtyard to provide
| ess inpact on the neighbor on the south, but to also
provide nore light and air to the interior of the
units in that direction.

What we're proposing, basically, is to go

down 4 feet fromthe street for parking and one small
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unit in the basenent or lower |evel there, and then
three floors of apartnments on top of that. Bot h of
those three units about wll be two bedroons. By
going to the increased lot, the FAR and the increased
| ot coverage, what we can end up doing is around 1,100
square feet of building. Were if you go by the .6
| ot coverage, you can only build around 800 square
feet cover, total, a footprint.

So the request for the increase, although
it's small, allows us to get to the 1,100 square foot,
which we feel 1is adequate for the two bedroom
apartment that we're looking to do. And the rear yard
setback, the existing building right now goes to
within 3 feet of the property line on the east. By
neeting with Ofice of Planning, we were originally
| ooking at 3 feet. W pulled it back to 5 feet, so
that we were only requesting a variance, that is the
rear yard again because it's a corner situation.

W felt it hel ped everybody by backi ng off
two nore feet from that property, helping the inpact
on the Lot 60, on WStreet and again, also by allow ng
us to do windows and stuff on the side of our property
t here. The courtyard, again, because it's snmall and
we felt it was inportant to create the courtyard, we

need relief from the variance, because it's smaller
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t han 350 square feet.

| think that's pretty nuch it. | can walk
up and point out the plans.

CHAI RPERSON GRI FFI'S:  Yes, | guess, we can
wal k quickly through it. Actually, before you start,
you al ways have to be on a m crophone, so | don't know
if we have the cordl ess. If not, you can probably
pick up that. It may reach

MR, GRAVETT: Yes. The main thing you can
see is the parking cones off of W

CHAI RPERSON GRIFFIS: W're going to hand
you a pointer, too, so that will be a little bit
easi er.

MR GRAVETT: Ckay. Yes, the parking
cones off of W off the existing curb cuts that are
there, and the closed court that we're talking about,
this is the existing neighbor's house right here, M.
Bower, and by creating a 16 foot space that we're not
attaching to or comng up next to the party wall, it
hel ps our wunit, and | think it helps his units by
| esseni ng the physical inpact on that.

CHAl RPERSON &Rl FFI S: But there's no
fenestration on the adjacent property, is there, on
t hat side?

MR GRAVETT: No.
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CHAl RPERSON GRI FFI'S:  Ckay.

MR CRAVETT: No. And this is the 5 foot
rear yard that we're proposing with the access from
his property comng out to WStreet.

CHAlI RPERSON GRI FFI S: Cay. A coupl e of
qui ck questions then. ddearly, one of the issues that
cones into play, one of the issues the Board always
| ooks at specifically with corner lots, but where are
you havi ng trash pick-up and pl acenent ?

MR GRAVETT: Trash for the units wll be
stored in a garage.

CHAI RPERSON GRIFFIS:  So they are interior
dunpst ers?

MR GRAVETT: Correct.

CHAI RPERSON GRI FFI'S:  And t hen pi ck-up?

MR GRAVETT: Pick-up?

CHAl RPERSON GRIFFI'S:  How is that service?

MR GRAVETT: It will be under contract
from the Condom nium Association to be pulled out of
t he garage.

CHAI RPERSON (Rl FFI S: Ckay. But explain
that a little further. Your anticipation is it wll
be a commercial pick-up? This is not a D.C public
pi ck-up, so you would anticipate that the truck would

pull up and they would conme in and pull the dunpster
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out the driveway?

MR GRAVETT: That's correct.

CHAlI RPERSON  GRI FFI S: Cay. Going to
that, there's two issues attending to the basenent
| evel as you've described. First of all, are you
aware of what the allowable grade is for the driveway
into the parking?

MR GRAVETT: 12 percent, | think it is.

CHAI RPERSON GRIFFI'S:  And you matched the
12 percent on that?

MR GRAVETT: Yes.

M5. BAILEY: Excuse ne, sir. W're going
to need for you to use the other mcrophone on the --
hello, 1'm over here.

MR GRAVETT: Ckay.

M5. BAILEY: The m crophone on the table,
please. |'msorry for the confusion. Yes, please.

MR GRAVETT: Ckay.

M5. BAI LEY: Thanks.

CHAl RPERSON GRI FFI'S:  Go ahead.

MR GRAVETT: Yes, | have 15 feet to drop
down the 3 and a half to 4 feet that |'m dropping
down.

CHAI RPERSON (Rl FFI S: Ckay. And then the

garage level, has that been factored into your FAR
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cal cul ation or not?

MR GRAVETT: No, because it doesn't
account into the square footage that |I'm looking to
do.

CHAI RPERSON GRI FFI S: And how have you
renoved it fromyour FAR?

MR CGRAVETT: The ceiling of the basenent
unit is not greater than 4 feet fromthe ground | evel.
| think that's the approach.

COM SSIONER M TTEN: | think it's show ng
as 4.5 feet on your drawing, 7.

CHAI RPERSON GRI FFI S: You have a section
that's show ng. You have a dashed lined that's going
across that there's a nmeasurenent. |In fact, it gets a
l[ittle blurry on our copy. But there appears to be a
4/ 6 di mensi on.

MR GRAVETT: That's due to the finished
floor of the unit above.

CHAI RPERSON GRIFFIS: O the first floor,
correct?

MR GRAVETT: Yes, right.

CHAI RPERSON GRI FFI S: There's a 4 foot
dinension and is that going all the way up to the
under si de of that slab then?

MR CGRAVETT: Right. The fire separation
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and then the finished ceiling of the unit is b
that 4 foot.

MB. H CKS: Al so under section 402.5,

the perineter is no nore than 50 percent exposed,
you don't have to count the |lower |evel in.

MR GRAVETT: Right.

M5. HCKS: If it's used for a garage,
that's under section 402.5. So we took that
consi deration, too.

CHAI RPERSON GRIFFI'S:  I'msorry. You
to restate that?

M5. HI CKS: Yes. Under section 402.5.

CHAI RPERSON GRI FFI'S: Yes.

M5. H CKS: It says "First floor

76

oot ,

el ow

i f

t hen

and

into

want

or

basenent areas designed and used for parking space or

for recreation space shall not be counted fl oor
rati o, provided than not nore than 50 percent of

perinmeter of the space may be conprised of colu

area

t he

ms,

piers, walls or windows or may be simlarly encl osed."

CHAI RPERSON Rl FFI S Ri ght . It's
first floor below the main |evel of residential
correct?

MR GRAVETT: Right.

M5. H CKS: Yes.
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CHAIl RPERSON (RIFFI'S: Ckay. But you al so

indicated that there is a unit in the basenent |evel.
I's that correct?

MR GRAVETT: That's correct.

CHAlI RPERSON @RI FFI S: Ckay. So is that
part of your calculations in FAR or do you feel that
that, in fact, goes towards sonething of a function
bel ow the main | evel of the residential use?

MR GRAVETT: | see it as below the main
resi dence, |evel of residential use.

CHAI RPERSON GRI FFI'S:  Ckay.

COW SSIONER M TTEN: M. Chairman, before
we |l eave this point, it's only areas that are used for
parking space or for recreation space that are not
count ed. Not other areas, just as a point of
clarification.

CHAI RPERSON &Rl FFI S Ri ght. Do you
concur with that?

MR GRAVETT: Yes.

M5. H CKS: Yes.

CHAI RPERSON Rl FFI S So the unit,
essentially, in the basenment would need to be added
into the FAR?

M5. H CKS: | would have to look at the

ceiling height to the grade.
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MR GRAVETT: It's under -- the finished

ceiling is less than 4 feet fromthe grade.

MB. H CKS: It's less than. It is
consi dered cellar. Therefore, it would not be
calculated into the gross floor area.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. HHCKS: Not with FAR

CHAI RPERSON GRI FFI'S:  That is true.

COW SSIONER M TTEN: M. Chai r man?

CHAI RPERSON GRI FFI 'S Yes?

COW SSI ONER M TTEN: Again before we
| eave this point, 1'm going to probably have trouble
putting nmy hand on this, but ny understanding is that
livabl e space, living space, habitable room here we
go, the term habitable room "Shall not include attics,
cellars, corridors, etcetera." So | don't know how
one can reconcile having an apartnent in a cellar
under the zoning code definition of a habitable room

Possibly, if you can get whatever is required under
the Building Code, as far as height requirenent and
room si ze requirenent.

Under section 199's definition a cellar,
the finished ceiling to adjacent braid is less than 4
feet. Anything 4 feet or nore above in neasurenent is

consi dered a basenent, and you calculate it into gross
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floor area for conputing FAR But a cellar, per
definition under section 199, gets subtracted out.

CHAI RPERSON Rl FFI S: Ri ght . I think
we're clear on that.

M5. HHCKS: But a cellar --

MR, GRAVETT: As long as it neets all the
Bui | di ng Code requirenents.

COW SSI ONER - M TTEN: But there's no
reference in the Zoning Code that says oh, you go to
the Building Code for interpretation of what the
Zoning Code says, and the Zoning Code is clear that
you cannot have a habitable roomin a cellar. There's
no anbiguity there. There's no reason to | ook outside
t he ordi nance.

M5. HI CKS: Vell, believe it or not, it
happens all over the city.

MR GRAVETT: It's everywhere.

M5. HHCKS: It's possible, yes.

MR GRAVETT: It's everywhere.

COW SSI ONER M TTEN: I know that it's
been the practi ce.

M5. H CKS: Yes.

COW SSI ONER M TTEN: But |I'm saying |
would like you to show me in the ordinance where

that's permtted, because | have had a | ongstanding
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view that that is an inproper interpretation.

MB. H CKS: | would have to argue that
it's allowed, provided that you neet the D.C Building
Codes under Chapter 32 before a building permt can be
i ssued. The structure nust conply with not only
Zoni ng Codes but also Building Codes, so they go hand
in hand when trying to get a building permt issued,
as long as you have the proper anount of head room
I'ivabl e square footage.

MR GRAVETT: Inquire that section.

M5. H CKS: Al so whether you have ingress
and egress requirenents. It's possible, also, to
excavate and get ingress and egress into what's called
cellar areas that are all on Capitol HII. | think
they call them English basenents.

MR GRAVETT: English basenents.

M5. H CKS: They are basically cellars
whi ch have been dug out.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. H CKS: And give an access.

CHAI RPERSON QR FFI S: I think you
m sunderstand Ms. Mtten's point though.

MR GRAVETT: Yes.

CHAlI RPERSON  GRI FFI S: However, | think

what we need to do is go to where, in fact, habitable

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81

room woul d be a defining factor for gross floor area
or building area. A building area goes directly into
the gross floor area, which then is the factor of FAR
Meaning that, it seenms to nme in reading this, in
gross floor area it is nore concern for the
calculation of FAR the distinction between basenent

and cel l ar.
Now, if it does come wup the fact of

cellar, what can you put in a cellar? Can you put a

habi t abl e unit? Vel |, according to per haps
regulations, | think that it is taken out of the FAR
calculation, and | think it is stronger interpreted

and decided on the Building Code. But that issue is,
I think, sonewhat noot for our intents and purposes
for FAR cal culations, in that we ought to maintain and
stay with basenment, cellar designation.

BOARD MEMBER ZAIDAIN  Can | address this
point real quick with Ms. Mtten?

CHAI RPERSON GRI FFI'S: Yes.

BOARD MEMBER ZAl DAl N: To make sure |
understand your Vview, you're saying under the
definition of habitable room that that excludes
habi t abl e roons frombeing in cellars?

COW SSIONER M TTEN:  That's correct.

M5. H CKS: Vell, if you look at the
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definition of bachelor apartnment, | think this nore so
fits what has been designed, the definition of
bachel or apart nent.

BOARD MEMBER ZAl DAl N: Let nme finish ny
poi nt here real quick.

M5. H CKS: Ckay.

BOARD MEMBER ZAl DAI N: | mean, it's an
anbi guous sentence at best. | do agree. However, if
you read it within the context of the sentence it says
"Habi tabl e would exclude attics, cellars, corridors,
hal | ways or |aundries." So it seens to nme they are
taking your interpretation a step further. It's also
saying you can't have a habitable room in a hallway,
whi ch doesn't make sense.

So I'm trying to understand exactly how
habi table roomplays in a cellar. 1t seens to ne that
it's trying to exclude it from cal cul ati ons. However,
I"'m not sure that | totally agree, at least at this
point, that it's saying that you cannot have a
habitable room in a cellar. To nme it's saying you
cannot count a cellar as a habitable room Just I|ike
you cannot accept a hallway as a habitable room Do
you foll ow ne?

COW SSI ONER M TTEN: | see what you're

saying. But the point is is that we know, and | don't
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dispute the idea that if it is a cellar --

BOARD MEMBER ZAl DAI N Yes.

COW SSI ONER M TTEN: -- that it should
not be counted in the FAR calculation. | don't
di sagree with that.

BOARD MEMBER ZAI DAI N Yes

COW SSIONER M TTEN.  What | am saying is
we have to think beyond that, which is the definition
of habitable room precludes it frombeing |ocated in a
cellar. W have an applicant comng to us saying they
want to put an apartnent in a cellar, and the
definition of apartnment is one or nore habitable
roons. So |I'm saying here's soneone who wants to put
in an apartnment in and is that permssible in a
cellar?

BOARD MEMBER ZAl DAI N: Vell, | nean, |
understand your point. | don't read the definition as
excluding it frombeing located in cellars.

COW SSI ONER M TTEN: You don't read the

definition as excl udi ng?

BOARD MEMBER ZAl DAI N | nean, | don't
read it as -- it says you cannot have a habitabl e room
in a cellar. | don't read that out of that

definition.

COW SSI ONER M TTEN:  You don' t?
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BOARD MEMBER ZAIDAIN:. No, | don't.

COMM SSI ONER M TTEN: Vell, M. Chairnman,
just so we can nove al ong, perhaps the way to approach
this is that Ms. H cks or sonebody representing the
applicant could brief their view

CHAI RPERSON (RI FFI'S:  Sure. No, | agree.

COW SSI ONER M TTEN: And then we could
have corporation counsel take a | ook at this.

CHAl RPERSON GRI FFI'S:  That's fi ne.

COMM SSIONER M TTEN:.  And al so speak to if
there are two regulations that are in conflict and one
is nmore restrictive, which one takes precedence.

CHAI RPERSON  GRI FFI S: I think that's
appropri at e.

BOARD MEMBER ZAl DAl N: What woul d be the
two regul ations? Just to nmake sure | understand where
we' re going.

COW SSI ONER M TTEN: Bui | ding Code and
t he Zoni ng Code.

BOARD MEMBER ZAI DAIN:  Ch, okay.

CHAI RPERSON (RI FFI S: | nean, the issue
again that cones to nme is this habitable room or is
the unit in the cellar, as being proposed, com ng
before us for sonme type of relief? And in that it

doesn't factor into the FAR which is before us, |
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think it dimnishes its inportance for us deciding
t hat . But | clearly understand your issue, and |
t hi nk we can have that addressed.

COW SSIONER - M TTEN: I guess, |

understand your point. |If they're not seeking relief,
should we just put blinders on and pretend, you know?
but in the past, if we see sonmething that is
potentially problematic, we don't j ust confine
ourselves to the very strict issues that are before
us, but we <call them out and that's what |[|I'm
attenpting to do.

CHAl RPERSON GRI FFI'S:  Ckay.

BOARD MEMBER ZAIDAIN.  Well, | agree with
your approach, Ms. Mtten. | think the definition is
an anbi guous one. | would like to read briefs from

the parties you ve naned on the issue, so we can
decide it later.

CHAl RPERSON GRI FFI'S:  That being said, M.
Bowers, are you clear on the issue that's before the
Board, at this point? Wy don't you conme forward for
a nonent ?

MR BONERS: On the basenent issue?

CHAlI RPERSON GRI FFI S: Actually, | can't
have you say anything until you sit and have a mke in

front of you.
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MR BOMNERS: On the basenent issue?

CHAl RPERSON GRIFFI'S:  That's correct. I'n
terns of the habitable unit in the cellar area.

MR BOMERS: That is not a concern to ne.

CHAI RPERSON  (RI FFI S: Ckay. In which
case, you will certainly have an opportunity to brief
the Board on that issue if you are so inclined, but
obvi ously you are not required. Ckay.

Let's nove ahead then. Wiere were we
last? W were | ooking at these plans.

MR GRAVETT: Right.

CHAl RPERSON  QRI FFI S: W' ve addressed
issue of the grade change to the drive isle into it,
t he distance. Show us what docunents are going to
i ndi cate the di nension fromthe corner.

MR GRAVETT: You have 15 feet of public
space.

CHAl RPERSON GRI FFI' S: Ckay.

MR GRAVETT: And you have 12 foot, 6 of
si dewal k.

CHAl RPERSON GRI FFI'S:  Ckay.

MR GRAVETT: Before you hit that.

CHAI RPERSON (Rl FFI S: M/ direct point is
you're going to be submtting a copy of that site
pl an?
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MR CGRAVETT: That's correct.

CHAI RPERSON GRI FFI'S: Landscape plan. Are
t hose di mensions on that?

MR GRAVETT: On this predicanent? No.

CHAI RPERSON  GRI FFI S: Are there any
docunents that you're showing us those dinensions?
Let me be direct. Submt a docunent that shows this.

MR GRAVETT: Ckay, okay.

CHAI RPERSON CRI FFI'S:  Those di nensions as
it has been brought up to our attention.

MR GRAVETT: Ckay.

CHAlI RPERSON GRI FFI S: And it is clearly
t he requirenent.

MR GRAVETT: Ckay.

CHAlI RPERSON GRI FFI S: Are you using the
existing curb cut?

MR GRAVETT: Yes.

CHAl RPERSON GRI FFI'S:  (Okay. And as shown,
there are two?

MR CGRAVETT: There are two existing curb
cuts now.

CHAI RPERSON GRIFFI'S:  And you are --

MR GRAVETT: That are the length of the
property.

CHAI RPERSON GRIFFI'S:  You are anticipating
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that -- what fromthis?

MR GRAVETT: From ny design point of
view, the preference would be to elimnate the inside
turn and nake it all one or end up with only 30 feet
of curb cut.

CHAlI RPERSON  GRI FFI S: Create a new that
ki nd of stands between the two?

MR GRAVETT: Brand new. But what |
tal ked to Public Space about that was a design issue
that was revi ewed.

CHAI RPERSON GRI FFI'S: Yes.

MR GRAVETT: During permt process.

CHAI RPERSON Rl FFI S: Yes, okay. But |
guess that's where | was going. You' re having those
di scussi ons.

MR GRAVETT: Correct.

CHAlI RPERSON (Rl FFI S: In order to rework
that and clearly be within the zoning.

MR GRAVETT: R ght.

CHAI RPERSON  GRI FFI S: But what we have
before us is actually conpliant with the distance away
fromthe corner

MR GRAVETT: Right.

CHAI RPERSON (Rl FFI S: Ckay. But we'll

need t hat docunent.
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MR GRAVETT: Ckay.

CHAI RPERSON Rl FFI S Cay. Q her
guestions on the plans?

VI CE CHAI R RENSHAW Just for
clarification on the photograph, which is 10" and
which is WStreet?

MR GRAVETT: This is 10" on this side and
Wis over here.

VICE CHAIR RENSHAW  Ch, all right.

MR GRAVETT: The 3 foot access easenent
out of the property is right behind that wall.

VI CE CHAI R RENSHAW (kay. Thank you.

MR GRAVETT: And that's where we wll be
increasing to 5 feet on our request.

M5. HCKS: On the plan for clarification
purposes on the basenent, if you |ook under section
199, the definition of apartnent, bachelor apartnent
and apartnment house, | think, we can resolve the issue
if you read through those three definitions. An
apartment house is "One or nore habitable roons with a
kitchen and bathroom facilities, exclusively for the
use of and under the control of the occupants of those
roons. " And to ne the basenent wunit fits the
definition of an apartnment unit.

MR GRAVETT: Yes, | think the main thing
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we're saying is we've created a cellar, because of the
hei ght fromthe grade to the ceiling.

M5. HI CKS: Just for cal cul ati on purposes.

MR GRAVETT: From the cal cul ati on point
of view only.

VB. H CKS: But it's going to be
consi dered, from Building Code w se, because these are
t he Buil ding Code requirenents as a habitable unit.

MR GRAVETT: Right. Correct.

M5. HHCKS: One unit.

CHAI RPERSON &Rl FFI S: Ckay. Ckay. I
think that in your brief is an excellent point, that
how you designate a habitable room would be based on
the Building Codes and that wll be for proper
i ngress, egress.

MR GRAVETT: Right.

M5. H CKS: Yes.

CHAI RPERSON GRI FFI'S:  Penetration, |ight.

M5. H CKS: And also per the definition
under section 199 of the bachelor apartnment and
apart nent house.

CHAI RPERSON Rl FFI S Ckay. Vel l, but
let's look for that summation in your subm ssion.
Ckay. O her questions on the plans? Ckay. What

el se?
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M5. H CKS: I think that's basically all

t hat we have.

MR GRAVETT: | don't have anyt hing.

CHAlI RPERSON GRI FFI S: Ckay. M. Bowers,
this is your opportunity for cross exam nation. Coss
exam nation, of course, is just questions based on the
testinony or the record that you' ve heard to this
poi nt .

MR BOAERS: M/ two concerns being the
garbage and the easenent, and in their plans they have
i ncreased the easenent to --

CHAI RPERSON  GRI FFI S: Cay. Let ne
clarify again.

M5. BAILEY: Ckay.

CHAl RPERSON  GRI FFI S: This is vyour
opportunity to ask questions of the w tnesses. That
cross examnation or questions of themis to elicit
information that's inportant for us that as one m ght
say poke holes in the case that they just presented.

MR BONERS: | have none.

CHAI RPERSON CGRIFFIS: ay. That's not a
pr obl em Let's go to then the Covernnent reports.
Let's start with the Ofice of Planning report. M.
Bowers, are you in receipt of the Ofice of Planning

report? Have you seen it?
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MR BOAERS: No.

CHAI RPERSON GRIFFI'S: Ckay. Let's see if

we have an extra copy, and we will provide it to you.

Does the applicant have an extra copy? Excellent.

Let's go to the Ofice of Planning presentation, their
meno.

MR MORDFIN.  Good afternoon, Chairnman and
nmenbers of the Board. M/ nane is Stephen Mrdfin with
the Ofice of Planning, and this is for BZA
Application #16986 for 2131-33 10" Street, NW This
application is for the approval of five area variances
to allow for the construction of a 4-unit apartnent
building. The subject property is located within the
R-5-B District and the site is currently inproved as
an abandoned service station.

The application purposes a three story
pl us basenent apartnment building with four units and
three garage parking spaces. The variances requested
are to increase the nmaxinmum FAR from 1.8 to 2.3.,
increase the |ot occupancy from 60 percent to 82.72
percent, reduce the mninmum rear yard setback from 15
feet to 5 feet, reduce the mninum size of a closed
court from 350 square feet to approximately 100 square
feet, and reduce the width of that same closed court

from1l5 feet to 6 feet.
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The site is unusually small consisting of
only 1,375 square feet in area, less than the m ni num
lot as required for a row dwelling within the R4
District. Due to the small size, the building
proposed by the applicant, which is to increase the
footprint of the building by only 300 square feet,
requires variance to |ot occupancy, rear yard setback
and FAR as the applicant proposes the devel opnent of
the three story buil ding.

The applicant also proposes to reduce the
size of the closed court, which otherwise would be
required to occupy 25 percent of the property. The
reduced width of the closed court is consistent with
the reduced area of the court. The adjoining building
to the court has no openings out of the court, and as
such the privacy of the joining row house will not be
conprom sed by this proposal

The Ofice of Planning recommends the
approval of the variances as requested in the
appl i cation. And that concludes the presentation by
the O fice of Planning.

CHAI RPERSON GRI FFI'S:  Thank you very nuch

Board nmenbers, questions of the Ofice of Planning?

COW SSI ONER M TTEN: M. Chairman, | had

a question. The uni queness of the property, would you
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just -- | believe that the exceptional condition in
size, is that the only exceptional condition?

MR MORDFI N: The wunusual size of the
property. It's unusually small.

COW SSI ONER M TTEN:  Ckay.

MR, MORDFIN:  Narrow property.

COW SSIONER M TTEN.  Let me just ask you
if you have anything. W have a colored plat that you
may have a copy of, that's what |I'm |ooking at, and
there may be sonething else in the record. And | just
ask you to look in Square 358, the lots that are
i medi ately abutting the subject on either side, the
lots that are inmmediately across 10" Street, the lots
that are immediately across W Street, and | see many,
many small lots. | would venture to say that nobst of
those lots are actually snmaller than the subject, and
so |''mwondering how this is an unusual condition.

MR MORDFI N | agree that there are
several lots surrounding it that are approximately the
sane size. However, | think that wthin the R5-B
District within the city as a whole, that these are
unusual ly small lots for that zoning district.

COW SSIONER M TTEN:  But aren't the rest
of the lots in this imediate area al so zoned R-5-B?

MR MORDFIN:  Yes.
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COW SSI ONER M TTEN: So just if we were

to extrapolate from this request and we had simlar
requests for folks that wanted to exceed the FAR
l[imtations and exceed the |ot occupancy limtations
and exceed the setback requirenents, do you think that
that would undermne the R 5-B Zone? | nean it's one
thing to have one that's isolated, but then if
everyone around here, given that it's not a historic
district, so there could be whol esal e denolition, that
they could cone in and nmake the sane argunent, then
that undermnes the intent of the Zone District, does
it not?

MR MORDFI N Vell, |I'm not sure it
underm nes the intent of the Zone District, because,
you know, you don't have this type or this sizeable
ot throughout the «city throughout other R5-B
Districts as the general or as the average |ot size.
I mean, if the lot sizes in the R5 District are
predom nantly larger, in ny experience of those, you
usual Iy have |l arger |ots.

In this inmedi ate nei ghborhood there are a
lot of other lots that are the sane size as the
subj ect property's lot, and although that nakes it not
unusual at this imediate intersection of 10" Street

and WStreet, NW, | think it does nake it an unusual
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situation within the District of Colunbia, and that's
what | was basing ny anal ysis on.

COW SSI ONER M TTEN:  Ckay. Thank you

BOARD MEMBER ZAl DAI N: Wien vyou say
District of Colunbia, you nean the R-5-B as applied
t hroughout the city, correct?

MR MORDFIN.  Correct.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAl RPERSON GRI FFI'S: Ot her questions from
t he Board?

BOARD MEMBER ZAl DAI N: Vell, | have a
general question, and this is just to kind of refresh.
Vell, not refresh, but just to put the kind of relief
in focus here. The applicant stated that single-
famly honmes would require relief to build on these
| ots. Wiat is that turn on, in terms of the relief
requested? | guess, in essence, |'m asking why.

MR MORDFIN: I'msorry. Wy relief would
be required to build a row house on there?

BOARD MEMBER ZAl DAI N Yes.

MR GRAVETT: | can answer that.

BOARD MEMBER ZAI DAIN.  Ckay.

MR GRAVETT: To build new you have to
provide off street parking, and there is no way to

provi de off street parking for Lot 58.
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BOARD MEMBER ZAl DAl N: Ckay, so it's a

par ki ng i ssue for that?

CHAI RPERSON CGRI FFI S: How wide is 58 or
59?

MR GRAVETT: 13.5.

CHAI RPERSON (R FFI S: So you would have
your mnimum | ot requirenment wouldn't be net, either,
correct?

MR GRAVETT: That's correct.

BOARD MEMBER ZAIDAIN. (Ckay. That's what
| was | ooking for.

MR GRAVETT: That's correct.

CHAI RPERSON CGRI FFI S: So they're not even
conforming in terns of size.

MR GRAVETT: Right.

CHAl RPERSON  CRI FFI S: Wen we go to

uni queness and size, they're not even conformng to

the R-4.

MR CRAVETT: Si ze or anything. Not hi ng
conf or ns.

CHAI RPERSON CRI FFI S: The Zone District
bel ow it.

MR GRAVETT: Correct.
CHAI RPERSON GRI FFI S  Ckay.

BOARD MEMBER ZAI DAIN.  Ckay.
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CHAl RPERSON (Rl FFI S: Anything el se?

Ckay. Just to go back to an issue of question that |
had, and this may informor it may not, but the zoning
on this property changed in 1989, and | give great
t hanks to our very able staff in Ofice of Zoning, who
has produced this for ne, and it did go froma CM1 to
an R-5-B, and there is sonme happenstance as to why
that text amendnent was, in fact, supported by the
Ofice of Planning and al so the ANC. I f people need
it, I can provide it into the record.

Does the applicant have any questions of
the O fice of Planning?

M5. H CKS: No.

MR GRAVETT: | would like to add that M.
Mtten brought up the question of are other lots in
that 10" and W covering nore |ot occupancy than 60
percent, and ny guess is, fromthe research that 1|'ve
done just on 10" Street, there are five or six units
that are well over the .6 |ot coverage, and M. Bowers
bei ng one of them 2102 and 2104 10" Street, which is
in the sane block, ny guess is there's a |ot coverage
of .9.

CHAl RPERSON &Rl FFI S: Was that your
concern, |ot coverage, |ot occupancy?

COW SSI ONER - M TTEN: My concern is
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uni queness.

CHAl RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: But what you raise
is a good point, which | would be interested in
knowing on these other factors, |ot occupancy, FAR
rear yard setback and these other factors, what is
typical of these small lots that would be informative.

Are you follow ng ny question?

MR GRAVETT: No, | amnot foll ow ng.

COMM SSI ONER M TTEN: You just said you
| ooked at | ot occupancy for sonme of these small |ots.

MR GRAVETT: Right.

COMM SSI ONER M TTEN: I woul d be
interested in knowi ng what their other characteristics
are for the inproved properties in the inmediate
vicinity on these relatively small lots for which you
are seeking relief.

MR GRAVETT: The ones that | have seen
all had access to an alley, which we do not have, and
they have all been added onto in nost cases. So they
are over the .6 |lot coverage, which over the last 40
years, mny assunption and | --

COW SSI ONER M TTEN: And | understand
that part. | got the | ot occupancy.

MR GRAVETT: Ckay.
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COW SSIONER M TTEN.  And then | woul d say

I would be curious to know could you address FAR for
t hose other properties, and | am not asking you to do
it on the fly, | am saying that that would be of
interest to ne. Were are they in terns of their rear
yard setback and so forth, so that if you were to show
that granting these variances is perhaps very
consistent with what exists or perhaps it's not. But
| amnot in a position to address that at the nonent.
Are you foll ow ng ne?

MR GRAVETT: | can give two exanples.
The rear yard on the --

CHAI RPERSON (Rl FFI S: I think it's going
to be nore pertinent in answering her question as to
substantiate it.

MR GRAVETT: Ckay.

CHAI RPERSON  GRI FFI S: In a followng
subm ssion to the Court.

MR CGRAVETT: Ckay. Al right. Any other
questions of the Ofice of Planning, at this point?

M. Bower s, do you have any cross
exam nation of the Ofice of Planning? Have you had
anple time to review their nmeno?

MR. BOAERS: Yes, and | have no questi ons.

CHAI RPERSON (Rl FFI S: Ckay. So you are
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clear on everything? You don't need any clarification
on what they have stated?

MR BOAERS: No.

CHAlI RPERSON GRI FFI S: Ckay. Very well.
Thank you to the Ofice of Planning. Let's go to the
ANC 1B report. It is in a letter of support, Exhibit
27. M. Renshaw?

VI CE CHAI R RENSHAW Yes, the letter is
dated February 7" and is signed both by Deborah
Thomas, the chair, and Philip Spalding, the secretary,
and they state that ANC 1B net on February 6", 2003, a
quorum of eight of 11 nenbers were present and notice
was properly given, and they voted unaninously 8 to O
to support the application for all of the variances.
No negative sentinent was expressed by either the
conm ssioners present nor from the nenbers of the
communi ty present at the neeting.

CHAI RPERSON GRI FFI S: Cood. Thank you

very nuch. That is all | have in terns of the
subm ssions, the CGovernnment report. Is anyone else
aware of the applicant parties? | do not think that

we had any ot her sent.
Is there anyone here to give testinony in
support of t he appl i cation, support of t he

application? Let's go through the witten subm ssions
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before us. W do have, as Ms. Renshaw is pulling out,
t he Cardoza- Shaw Nei ghbor hood Associ ation, Exhibit 28,
whi ch had voted to formally support this application.

Also, as noted in the beginning, we do
have the residents of 919 WStreet, N W in support of
the application and identifying sone specific issues,
which are in the record, | don't need to read. Am I
m ssing anything el se? Anyone el se aware? Very well.

Let's go to then the party in opposition
and, M. Bowers, this is your opportunity to present
your case.

MR BOMNERS: Well, the main issue is being
the easenent, which they are in the plans extending
from 3 to 5 feet, and the garbage. | was concerned
about having a dunpster next to ny backyard, but that
will be taken care of in their basenent, their garage
area, so | have no objection.

CHAI RPERSON GRIFFI'S: Really? Now, that's
quite a turn of events. So you are w thdraw ng your
opposition in party status? You don't need to? |
mean, it's for clarification. You' re renoving your
opposition to the --

MR BOVNERS: Yes, with that plan, | have
no obj ection.

CHAl RPERSON GRI FFI'S:  (kay. You know this
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probably could have been done if you had seen the site

plan and talked to the applicant beforehand, but I

will let that just float there and no need for a
response, and | think they are excellent points you
were bringing up. I think it would be a concern for
anybody.

First of all, losing that access, who

hol ds, how was that easenent created? Are you --

MR GRAVETT: It's in the deed.

CHAI RPERSON (Rl FFI S: It is 1in your
property?

MR GRAVETT: Well --

CHAl RPERSON GRIFFI'S:  In the two |ots?

MR GRAVETT: Yes, that's correct.

CHAlI RPERSON  GRI FFI S: Cay. In which

case, for ny naive understanding, you are not allowed

to build on that portion. |Is that correct?

MR GRAVETT: It doesn't say that. It
just says that you have to mamintain the access. It
doesn't, | nean --

MB. H CKS: You can probably build over

CHAl RPERSON GRI FFI'S:  Ri ght.
MB. H CKS: But the applicant, you could

not block it.
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MR GRAVETT: Correct.

CHAI RPERSON Rl FFI S: | guess even nore
directly.

M5. HI CKS: Yes.

CHAI RPERSON  CGRI FFI S: As | often have
troubl e being. For M. Bowers' purposes, he wll

al ways have the walk-ability from his property to W
Street.

M5. H CKS: Yes.

MR GRAVETT: That is correct. W | ust
found out in the last three or four days about M.
Bowers' objection. We net with M. Bowers Saturday.

CHAl RPERSON GRI FFI'S:  Ckay.

MR GRAVETT: To go over our plan wth
hi m

CHAI RPERSON  (RI FFI S: CGood. Vell, we
weren't going to punish you severely for it, but it's
good to know that that's happening. Now, the other
issue that you brought wup, M. Bowers, which as |
stated in the beginning is out of our jurisdiction, it
really conmes to building codes. it's neans and
nmet hods.

There is a jurisdiction that overl ooks
that and certainly in permtting, you have the

applicant and you have the architect. | don't think
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it's beyond. You have probably already entered into
those discussions of how your property wll be
secur ed. They are certainly required to do that.
They can't take your property down in the construction
of their own, and | would hope that those discussions
continue before they becone a problem and that is
contingent, of course, on the relief sought here being
properly approved. Any other issues?

MR BOAERS: No.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BOAERS: Thank you.

CHAI RPERSON (Rl FFI S: In which case |
don't have any other subm ssions. Is there anyone
here to give testinmony in opposition or in support of

this application? Not seeing anybody approach the

table, | think we can continue to any closing renarks
that the applicant mght have. Let ne just also
instruct.

It looks to be that we wll have

additional subm ssions, so we are going to set this
for decision nmaking, and we will do that as quickly as
possi bl e. So we will allow you to have additional
tine as we go through sone of the other subm ssions to
rearticulate any argunments that you would like to

nake. But let ne give you an opportunity, at this
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point, to give closing remarks.

MR GRAVETT: | don't think | have
anything else to add. | think I would like to be
clear on what your objections are or your concerns
are. The issue of the cellar, and whether it's
habitable or not. | think as an applicant, we're just
caught between two issues in the zoning and the
building, and if you neet both, then that's what you
can do.

| don't see that one can elimnate the
other from ever happening wunless the District
CGovernnment chose to exercise that, which they haven't
done yet.

CHAI RPERSON GRIFFI'S:  Yes, | tend to agree
with you, and that's what | had stated, that if we

renove this apartnment from what you are calling the

cellar --

MR GRAVETT: Right.

CHAI RPERSON (Rl FFI S: -- that it doesn't
inmpact, in fact, the relief. | don't think we're

setting this for a decision based on that.

MR GRAVETT: Ckay. Then the other issue,
| assune, is the question that Ms. Mtten had about
the FAR and the rear yard.

COW SSIONER M TTEN:  Right, about what is
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typi cal of these other small lots in the nei ghborhood.

MR GRAVETT: Ckay.

COW SSI ONER M TTEN:  Thank you.

CHAlI RPERSON GRI FFI S: | can be persuaded
to nove ahead today for a bench decision. | just
noted sone concern. Ms. Mtten has also brought up
the point that she would I|ike rearticulated the
uni queness. I think she said very clearly and
directly she didn't see how the uniqueness test was
nmade here. Now, that's one Board nenber and |
haven't heard that from others, but | would rather
rely on giving the opportunity for you to address that
rather than proceeding unless | can be persuaded.
Conments? Are you ready to --

VI CE CHAIR RENSHAW | am ready to go
ahead, M. Chairman, but if it is the decision of the
Board to have a deci sion postponed, that's fine.

CHAI RPERSON CGRI FFI S: Vell, let ne hear
fromothers, people nove to action today?

BOARD MEMBER ZAl DAl N: I"m not ready to
nove forward today.

CHAI RPERSON GRI FFI'S:  Ckay.

BOARD MEMBER ZAl DAl N | would |ike sone
addi tional subm ssions, and also a list of additiona

informati on you were requesting was the decision about
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having a room definition included in there. I think
we --

CHAI RPERSON @RI FFI S: Right, that's the
big thing that we're | ooking at.

BOARD MEMBER ZAI DAIN.  Right.

CHAI RPERSON GRIFFI'S: kay. But before we
step ahead of ourselves, so that there is an
understanding, | can give you an opportunity to make
closing comments, and then we will give you a list of
things that perhaps are going to be submtted.

M5. HCKS: | will just try to be as brief
as possible. W feel like the property is unique. W
can give additional information and el aborate further
on how we think this property is unique and the
practical difficulties that the devel oper is having in
reaching his objective, and also trying to reach the
District's objective and trying to provide additiona

housi ng st ock.

W feel like there is no detrinent to the
public good, and that this will be a cleaning up of
the site. I was quite angered when | had to go out

and post, wal k across the |ot, and post public hearing
noti ces, because people are using the |lot as a dunping
bin, place to dunp used notor oil, contamnating the

envi ronnent .
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| see liquor bottles, broken glass, you
nane it, it's there, and | just think it's about tine
that this lot be cleaned. And | don't think that it's
going to be anything that -- | think it will be a plus
for the nei ghborhood, and that's ny concl usion.

MR GRAVETT: My brief coment would be
that to build on Lots 58 and 59, even single-famly,
by a matter-of-right, you have to get variances to do
that. As an architect, | feel that the best solution
to the two lots is the building that we are proposing,
and then to do that you have to get certain other
variances, but to build anything, you have to get a
vari ance. So that is the reason we chose this
appr oach.

CHAI RPERSON CGRI FFI S: So these lots are
not bui | dabl e?

MR GRAVETT: Lot 58 is not buil dabl e.

CHAl RPERSON GRI FFI'S:  58? (kay.

MR LOCDER | guess | would like to ask
Ms. Mtten how many |lots that she would |like to have
us research as far as coverage and FAR etcetera? |
don't want to cone up short if we have to come back
her e.

COMM SSI ONER M TTEN: Vell, | think what

woul d be representative is, let ne pull out ny little
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lat again, you have it looks like four small lots
adj acent on the south and two small |ots adjacent on
the east that are in Square 358, adjacent to the
subj ect property, and then there are four lots, a row
of four small lots across 10" Street at the corner,
and then there is a nunber of lots on WStreet.

So | would say the imediately adjacent
lots to the subject, the four across the street and
per haps four across W Street.

MR LODER So four across 10" and four
across W

COW SSI ONER M TTEN: Yes, | think those
woul d be representative of the imediate vicinity and
they are all snall |ots.

CHAl RPERSON GRI FFI'S:  Any ot her questions?

Cay. And | think in the resubm ssion when you
package that, just to reiterate your argunent, it
woul d be hel pful for our deliberation, and what | have
heard today is quite a ot of uniqueness that is going
to these properties. Not only is it the size, but the
corner location, corner location giving its difficulty
in providing parking with essentially no alley access.

As you try and provide parking, that then
indicates where the nmassing has to be and how it is

configured on that property. | think it's integral in
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your application, what you have stated, that single-

famlies on either lots would require sone relief, if

not additional relief, that you have not cone in for,

nmeani ng there are other things that would
frombeing matter-of-right devel opnent.

So as you go through that,

preclude it

I think it

woul d be inportant to do it. Believe nme, the Board is

very well-aware of everyone's schedule, especially the

devel opnent schedule, and so we always k

eep that in

mnd as we get through these things. | think this is

wise to have this additional information,
wi Il have a strong decision by this Board.
I know you certainly hope it

strong decision in the affirmative, in wh

so that you

woul d be a

ch case, of

course, we won't know that until the 1% of April when

we have our decision nmaking in public neeting. Now,

that woul d nean your subm ssions cone in

on the 25",

Is that anple time for you to put this

together to provide to the Board?
MR CGRAVETT: Yes.

M5. H CKS: Yes.

CHAI RPERSON &Rl FFI S Ckay. I's that
correct, Ms. Bailey?

M5. BAILEY: Yes, M. Chairnan.

CHAI RPERSON GRIFFI'S: | don't know why the
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1* of April is a faniliar date to ne, but that's what
we're having it on, right?

M5. BAILEY: April Fools.

M5. HCKS: It's April Fools Day.

CHAI RPERSON (R FFI S: That's what it is
exactly, but we will take everything we do seriously
on that Tuesday. Ckay. Thank you very nuch.
Appreci ate your patience.

M5. H CKS: Thank you.

CHAI RPERSON Rl FFI S: M. Bowers, you
understand everything that has happened? Excellent.
I will take that nod of your head as yes. And let's
proceed to the last application of the norning, and I
do appreciate everyone's patience. As we see sitting
here, sonme things take tine to explore, but let us
call the last case of the norning.

V5. BAI LEY: Application #16987 of Pablo
Martinez, pursuant to 11 DCVR 3104.1 for a special
exception to allow a rear deck addition to an existent
flat under section 223, not neeting the | ot occupancy,
rear yard and court area requirenents in the R4
District at premses 1207 Cifton Street, N W, Square
2865, Lot 41.

Pl ease, stand to take the oath all those

persons wishing to testify.
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(The wi tnesses were sworn)

CHAI RPERSON GRIFFI'S:  Good. And while you
have a seat, |I'm going to go through and have
i ntroductions of everyone that is at the panel, and I
also just want to give an indication as we are getting
close to calling our afternoon session, people are
comng in for that.

W have not finished our norning. This is
the last case of the norning. W will take a lunch
break, and | do not anticipate calling the afternoon
session until 2:00 today. So if that hel ps peoples’
schedul e, so be it.

M5. HANNA:  Sir, if | may?

CHAI RPERSON GRI FFI'S: Yes.

M5. HANNA: My nanme is Sandra Hanna and |
am here with M. Mirtinez and M. D Amco, the
appl i cants. | have testinony or deposition schedul ed
at ny office rather soon. So if it's okay with the
Board, we would like to request a continuance, at this
time. W are prepared to proceed right now if you
woul d |ike to.

CHAI RPERSON  (RI FFI S: Yes, no, I
understand. | amsorry for the delay. 1In fact, to no
fault of your own, actually you could have brought

that to our attention. We coul d have maneuvered sone
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of the scheduling this norning.

M5. HANNA: |If we're able to do that, then
that would allow your afternoon schedule to go forward
nore on tinmne.

MR STOFFERSON:  And, sir, | amtaking the
day off from work to be here, so | would rather have
it done today.

CHAl RPERSON GRI FFI'S:  (kay. How nuch tine
do you have before you have to | eave?

M5. HANNA: 45 m nutes.

CHAlI RPERSON GRI FFI S: Zing, let's do it.
W will get you out of here in 45 mnutes. That wll
give you tine to get to where you need to go, correct?

M5. HANNA: Yes, | hope that we're able to
finish in that time period.

CHAl RPERSON &R FFI S: Vell, we'll see
where we can.

M5. HANNA:  Ckay.

CHAlI RPERSON GRI FFI S: | nmean, we'll all
keep very aware of it. | mean, the facts of this are
going to be pretty sinple to figure out, and so let's
nove. Go ahead.

M5.  HANNA: Thanks, | appreciate your
consi derati on.

VB. BAI LEY: M. Chai r man, not to
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CHAI RPERSON GRI FFI' S
M5. BAI LEY: But
for party status in this case.
CHAI RPERSON GRI FFI S:
Sso. Let's take those up first.
Exhibit 27,

abutting neighbor,

abutting nei ghbor, Exhibit 23.

properties. Is that correct?
i ntroduce yourself?

MR STOFFERSON:
Stofferson. |

CHAI RPERSON  (RI FFI S
proximty to the --

MR STOFFERSON: I
nei ghbor on the west side.

CHAI RPERSON GRI FFI' S

MR STOFFERSON:  Yes.
CHAI RPERSON GRI FFI' S
MR EWERS: Do | need

CHAI RPERSON GRI FFI S:

VMR EVERS:
on the east side.

CHAI RPERSON GRI FFI S:

MR EVERS

NEAL R. GROSS

Yes,

amat 1209 difton Street,

Larry Ewers,
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Yes?
there are two requests
Whon? Yes, exactly
W have M. BEwers,

and Stofferson, A

These are the flanking

Do you want to

ny nane is Robert
N. W
And

that's in how

am the next door

On the west side?

Ckay.
a m crophone?
Yes, you do.

abut ti ng nei ghbor

Ckay.

1205 difton Street.
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CHAl RPERSON GRI FFI S: Excel | ent . Bot h

have been tinely filed. Does the applicant have any
objection to granting party status?

MB.  HANNA: No, but | would like to note
that we haven't seen their applications or anything
el se.

CHAI RPERSON GRI FFI'S: You haven't seen the
applications for party status?

CHAI RPERSON GRI FFI S: Ckay. They are in
the file and they were tinely filed.

V5.  HANNA: It's a technicality. VW're
ready to nove on.

CHAlI RPERSON GRI FFI S: Ri ght . Let's go.
Do you want to see themright now?

M5.  HANNA: | would like to see them
pl ease.

CHAI RPERSON GRI FFI S: Cay. Can you get
some of those down? Let's just get a copy out to the
t abl e.

COW SSIONER M TTEN: Just while we're
taking a nmonent, M. Chairman, | just would like to
note that the persons applying for party status are
not required to serve the applicant.

CHAI RPERSON (Rl FFI'S: R ght, yes.
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COW SSI ONER M TTEN:  Ckay.

CHAI RPERSON  GRI FFI S: Excel l ent point.
I"'m sorry, and that's why | said they were tinely
filed. They were in the application. It is the

burden of the applicant to review that. They neet the
criterium of course, that we have to go through in
terms of how they mght be significantly or distinctly
in terms of the location of the property, the two
abutting neighbors, one on the east, one on the west.
| have no objection to granting party status to both.
Are there any objections fromthe Board?

COW SSIONER M TTEN:  No obj ecti ons.

BOARD MEMBER ZAIDAIN. M. Chair?

CHAI RPERSON GRI FFI' S Yes.

BOARD MEMBER ZAIDAIN. | don't necessarily
obj ect. | do have a concern and | don't know if we
should take it up now, but it seens |like the main

points of the party's objections, and correct ne if |
am wong, are the fact that you feel that the deck is
encroaching on or is on your property.

MR, STOFFERSON:  Very nuch so.

BOARD MEMBER ZAl DAl N: That's not your
issue. That's your issue. Ckay. | don't know if the
Board wants to get into this now, but it seens |ike I

don't think that we are going to be able to resolve
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that issue for this party, because it's nore of a
civil nature.

CHAl RPERSON GRI FFI'S:  Ckay.

BOARD MEMBER ZAl DAI N: So | don't know if

t hat changes.

CHAI RPERSON CRI FFI S: It's an excellent
point, and we'll give clear direction of what is in
our jurisdiction or not in our jurisdiction. The
other point that | think M. Zaidain is probably

continuing to is that as we have tw parties, the
abutting neighbors, you may have simlar issues, and
as stated, you have very simlar issues. So of
course, we won't have in any case, but we won't have
any redundant cross exam nation or case presentation.
So if you guys kind of want to get a neeting of the
mnd or listen to what one says and not repeat as we
go forward.

BOARD MEMBER ZAI DAl N Ckay. | have no
objection. | just --

CHAl RPERSON GRI FFI' S:  Ckay.

BOARD MEMBER ZAl DAl N | am noting that
concern before | amgoing to get into this.

CHAI RPERSON R FFI S: Good. In which
case, | can take that as a consensus of the Board to

grant party status to both abutting neighbors and we
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can continue, at this point.

MB. HANNA: Thank vyou. As a prelimnary
matter, | just want to thank you for giving ne these
applications, because you're right, they aren't
required to give us any notice, but we have never seen
them They weren't at the ANC, and so we didn't know
what the basis of any of their objections were.

CHAl RPERSON GRI FFI' S:  kay.

M5. HANNA: So thank you for giving it to
us before we started. Pablo Martinez is here before
you to ask for a special exception in order to be
allowed to keep the already existing deck in the back
of his house pursuant to 223.

W are here now only because the prior
owner and contractor didn't do what he was legally
obliged to do under zoning |laws, and not because of
any attenpts on M. Mirtinez' part to circunvent the
zoning | aws or anger his nei ghbors.

CHAlI RPERSON GRI FFI S: Wo was the prior
owner and contractor?

MR MARTINEZ: A gentleman by the nane of
A. Sanni .

CHAI RPERSON (Rl FFI S: Can you turn your
m ke on?

MR MARTINEZ: The previous owner was al so

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120

the contractor to the renovations of the forner --

this was a vacant house.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR MARTINEZ: A Sanni.

V5.  HANNA: M. A Sanni. W were
really sure of the first nane. He went by Sanni

MR MARTINEZ: He went by Sanni.

CHAI RPERSON (RIFFI'S: S O?

MR MARTINEZ: S A-N-N-1I.

M5, HANNA: S -A-N-N-I.

never

CHAl RPERSON GRI FFI'S:  (kay. o ahead

BOARD MEMBER ZAl DAl N: Let ne nake sure |

understand that the deck was already constructed when

he purchased the house fromor --

M5. HANNA: The deck was --

MR  STOFFERSON: That's not correct. [

have phot os show ng --

CHAI RPERSON  RI FFI S: Actual ly,

we're

going to have their presentation first and then we

wll give an opportunity for you, allowing you to sit

at the table on tinme constraints, but | ask you to

turn off your mke. Nowis not the opportunity to get

i nvol ved. But let nme see if | summarized
correctly, and | think |1 can do this
expedi tiously.
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BOARD MEMBER ZAl DAI N: That's what | am

trying to understand.

CHAI RPERSON  GRI FFI S: In the witten
subm ssion, what you can gleam there was a purchase
of the house. The house was not fully conpleted.
There was a punch list, itens left over from the
construction that needed to be renedied, a closing, in
fact, was delayed, a substantial anmount of tinme for
that to be renedi ed.

They went to closing without the full
renedy. There was noney wi thheld at the closing, and
they actually had to get an independent contractor to
cone in and finish the work that had been proposed to
be finished at the purchase, neaning --

BOARD MEMBER ZAI DAI N: This was part of
t he punch list.

CHAI RPERSON (Rl FFI S: And then the punch
list did have interior and also the deck. That's
correct.

BOARD MEMBER ZAI DAIN.  Right.

CHAl RPERSON (Rl FFI S: So was it finished
at cl osing? It was not technically finished at
closing, but you purchased a house with a finished
work on the rear of the property. Ckay.

M5.  HANNA: If | may just add sonething?
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M/ understanding is that the deck was not finished at
the tinme of closing, but there was noney saved in
escrow at the closing to conplete the deck. The
original contractor, the forner owner, was supposed to
do that and didn't conplete his obligation. So M.
Martinez and Ms. D Amco, his girlfriend who lives in
the property also, had to hire an additional
contractor and pay them an additional anount of noney.

However, wunderlying all of this is the
fact that M. Sanni represented over and over and over
again that the appropriate permts, vari ances,
etcetera, had been gotten, received, prior to the tine
that they entered the contract to purchase the house.
And so his continuing representations about what he
did and didn't do are why we are here today.

VICE CHAIR RENSHAW Did M. Martinez ask
for a copy of those permts?

MR MARTI NEZ: They were plastered all

over the doors and the w ndows, and until the stop
work order was issued on the house, | was unaware of
what was the problem | didn't know that was a

problemuntil after the stop work order was issued.
V5.  HANNA: And the stop work order was
i ssued after the deck was substantially conpl et ed.

CHAl RPERSON @RI FFI S: Which was after

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

123
cl osi ng?

M5. HANNA: Wi ch was after closing.

CHAl RPERSON GRI FFI'S:  (Ckay. Does everyone
under st and how we got here?

BOARD MEMBER ZAIDAIN.  Yes, just for ny
own, just to round it out, and not that the contract
i ssue plays a huge part in this, but I amassum ng the
contractor is -- there was probably standard | anguage
tal king about that all permts, etcetera, etcetera,
are taken out before the contract is closed?

M5. HANNA:  Yes.

BOARD MEMBER ZAIDAIN  Normally.  Ckay.
And that was in the contract?

M5. HANNA:  Yes.

BOARD MEMBER ZAI DAIN.  Ckay.

M5.  HANNA: So that's it in a nutshell.
That's what happened and that is why we're here. To

be honest, having not heard from either of the

nei ghbors before, | ama little unprepared to speak to
their specific concerns, because | didn't know that
they existed, and I would appreciate the tine to -- if

the neighbors' concerns become a concern for the
Boar d, then we would appreciate the tinme to
additionally brief this body on those specific

concerns.
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CHAI RPERSON GRI FFI'S:  Ckay.

VI CE CHAI R RENSHAW Could | have your
nane agai n, please, over here?

M5. HANNA: O course.

VI CE CHAI R RENSHAW  Yes.

MB. HANNA: My nanme is Sandra Hanna, H A-
N-N-A

VI CE CHAI R RENSHAW  Thank you.

M5. HANNA:  And so the record is clear, |
have just noved back to the District of Colunbia. I
was a resident of California, so nmy Bar application in
D.C. is pending. | ambarred in California right now.

CHAl RPERSON (RI FFI'S:  Ckay. If you want,
not if you want, if you would, there is the witten
subm ssion, but | think it would be hel pful for you to
wal k t hrough the burden of proof for this application.

M5,  HANNA: Sure. Under 223, we are
required to show that there is no substantial
detrinment, which wll be <created by granting the
application for a special exception. That is no
substantial detrinment to the public good.

W don't believe that the existing rear,
having not -- well, the caveat that | have not seen
anybody else's objections, we don't believe that the

existing rear deck affects the light and air avail abl e
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to neighboring properties or their privacy or use of
enj oynent of those properties.

W don't think that the deck visually
intrudes upon the character or the scale or the
pattern of the houses along the alley frontage. I
bel i eve you all have phot os.

CHAI RPERSON GRI FFI'S: Yes.

V5.  HANNA: Is that correct? Ckay. e
also think that we al so nust show that the granting of
the special exception is not inconsistent wth the
general intent of the Zoning Regulations and the map,
and by that we need to show, and | think that the
pictures do, that the residential character of the
conmunity is not disturbed and the neighbors are not
substantially affected.

CHAlI RPERSON GRI FFI S: Right, and you are
not changing the use in any way?

M5,  HANNA: Yes, of course, there is no
change in the use. This is a residential hone.

CHAl RPERSON GRI FFI'S:  Ckay. Any questions
fromthe Board?

COW SSI ONER M TTEN: Just briefly. e
don't have very good photographs that show us the sort
of expanse of the rear of other properties. W j ust

have photographs that are focused primarily on the
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subj ect property, but it looks like this photo, which
is Exhibit 4, the deck looks quite large relative to
what is going on the property to the left here, which
doesn't appear to have a deck at all, and it appears
to be under construction and, | nean, this all appears
to be rear yard.

There does appear to be sonmething on the
dwelling on the right in terns of an extension at the
rear, but w thout pictures that show, you know, the
adjoining properties at the rear, it's very difficult
to see the deck relative to the adjacent properties.

V5.  HANNA: Vell, we would be happy to
provide you wth new, Dbroader pictures and sone
suppl enental briefing materials to you, and | just
will note for the record that when you're facing the
deck from the back, the building on the left, sone
woul d say, and we certainly consider abandoned. It is
a shell and it looks like there is nothing going on in
t hat house.

VICE CHAIR RENSHAW Is that the house
with the visor, what | ooked to be a visor?

MR MARTI NEZ:  Yes.

M5. HANNA:  Yes.

VI CE CHAIR RENSHAW That's enpty?

MR MARTI NEZ:  Yes.
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VB. HANNA: Yes, | nean, | realize that

the owner for that house is here today. Maybe he can
speak to that. He has filed a party status
appl i cation.

CHAl RPERSON (@RI FFI S; Yes, he is one of

the parties, so we'll hear.
VICE CHAIR RENSHAW Looking at the
surveyor's map, just a question, | see the building

restriction line in the back. Have you built out or
is this deck out over the building restriction |ine?

CHAlI RPERSON GRI FFI S: That's actually in
the front.

VICE CHAIR RENSHAW That's the front?

MR MARTI NEZ: That's the front of the
house. That's the front of the house. The back of
t he house, there's a 9 foot w de alley.

CHAl RPERSON GRIFFI'S:  This is the front.

VI CE CHAIR RENSHAW There is the alley.

MR MARTINEZ: Right, there is the alley.

VICE CHAIR RENSHAW Here is the line.

MR, MARTI NEZ: The building restriction
line goes fromhere out to the street.

VI CE CHAIR RENSHAW Right, so this is the
deck back here?

MR MARTI NEZ:  Yes.
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VI CE CHAI R RENSHAW Ckay. You can renove

t hat question.

CHAI RPERSON GRI FFI S: Ckay, okay. Any
ot her questions from the Board, clarifications? Not
being said, we wll take the party's cross
exam nation, the testinony that you have just heard.
First of all, | amgoing to ask both parties, have you
-- no, let nme just take cross exam nation, at this
poi nt .

Any questions of the testinony that you
just heard?

MR STOFFERSON: | believe so. | have a
statement. | am prepar ed.

CHAI RPERSON CRI FFI S: Ckay. And we wll
get to your case presentation. At this point, you
have heard testinony. As a party in the case, you
participate in cross examnation. Cross exam nation
is questions that, | don't know if the lawers would
say it the sane way | do, but poke holes in the case
presentation that she has nade.

MR STOFFERSON:  Sur e.

CHAlI RPERSON  GRI FFI S: And you need to
elicit information from your questions that are
inmportant to us, but this is just questions tine,

guestion of testinony.
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MR STOFFERSON: | am not too sure, you

know, what | amable to say at this point right now

CHAl RPERSON GRI FFI'S:  You are just allowed
to ask questions of the applicant.

MR STOFFERSON:. O the applicant?

CHAI RPERSON QR FFI S: Ri ght. For
instance, | will give you an exanpl e.

MR STOFFERSON:  Sure.

MR, STOFFERSON.  You could say if they are
comng in for a height variance, you could say is it
true that you are going to build this at 110 feet, and
they would say yes. And you would say but your plans
show it 250 feet, and we have got a huge hole in their

case presentat i on.

MR STOFFERSON: | have got one great
qguesti on.

CHAl RPERSON GRI FFI'S:  Excel I ent.

MR STOFFERSON Cay. And this is for
t he | awyer.

CHAl RPERSON GRI FFI' S:  Ckay.

MR STOFFERSON: WAs she aware that on
August 5", 2002 | spoke to her client, M. Martinez,
regarding ny questioning whether the deck was built
without a permt?

M5. HANNA: | was aware that on August 5,
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2002, and on various other occasions, that you asked
nmy client to pay you noney in response for --

CHAI RPERSON Rl FFI S Al right. But
actually, we're going to cool things down before they
get too hot here, a lot of stuff that we won't be able
to deal wth anyway. But the direct question, and |et
nme see if | understand it for the pertinence of this
support, is that August 5" is the time that you
i ndi cat ed?

MR STOFFERSON: Yes, | heard from what
she said earlier that she did not, and whoever is
taping this may help me, she said that she didn't know
that there were issues with the nei ghbors.

CHAlI RPERSON GRI FFI S: Ckay. And we are
not going to quibble on that either. |  mean,
understand they weren't aware that the party
application cane in. You know, in a lot of sense, it
doesn't matter to nme what has happened before. W are
here now. So | am nore concerned with let's get
issues on the table. Let's have them addressed.

The applicant should be able to address
your concerns for this project, and you should have
your concerns voiced and addressed, and then we wll
take all that information in. So outside of what has

happened before, | thought you were going nore to the
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fact of well, | am not going to say. What is the
pertinence for August 5" discussion about permts?

MR STOFFERSON:  From her earlier comment
saying that she did not know that there were issues
wi th the nei ghbors.

CHAl RPERSON GRI FFI'S:  Ch, okay.

MR STOFFERSON: Wien, in fact, | would
think that her client would have told her that | had
an issue. It has nothing to do with noney.

CHAl RPERSON GRI FFI'S:  Ckay.

MR STOFFERSON: It has to do with the
deck being quite |arge.

CHAI RPERSON CRI FFI S: Ckay, okay. Any

ot her questions?

MR STOFFERSON: | don't believe so.
CHAlI RPERSON GRI FFI S: Ckay. Vell, let's
just get a quick answer to that. M. Martinez, you

had a discussion and your abutting neighbor, M.
Stofferson, had indicated that he was aware that this
was built without a permt?

MR, MARTI NEZ: He probably was aware of
it, because there was a big orange sticker on mny door
saying stop work, no permt. That was issued to ny
door .

CHAI RPERSON GRI FFI'S:  Ckay.
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MR MARTINEZ: That was -- so the question

CHAI RPERSON &Rl FFI S You had that
di scussion with hin?

MR MARTI NEZ: Yes, | did.

CHAl RPERSON GRI FFI'S:  Okay. (Good.

MR MARTINEZ: It was actually an email, |
believe, if | remenber correctly.

CHAI RPERSON  (RI FFI S: Cay. At that
point, you were fairly aware that there were sone
problens with permtting and construction on this?

MR MARTI NEZ: Yes, it was already done
and the inspector already canme out, and | had already
started the application.

CHAl RPERSON GRI FFI'S: | see.

MR MARTI NEZ: Wth t he correct
ever yt hi ng.

CHAl RPERSON GRIFFI'S:  So you actually had
closed on this and were the owner of the property, at
t hat point?

MR MARTI NEZ:  Yes.

CHAl RPERSON GRI FFI'S:  Ckay. Al right.

M5. HANNA: | think what M. Martinez was
getting to, if I may, is that in July, around July,

there were two stop work orders issued. The first one
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was in July and before he went on vacation to
California, M. Martinez was working wth the
inspector and had filed an application to get
everything fixed. A second stop work order was posted
on his door August 1% when he was out of town in
Cal i fornia.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR MARTI NEZ: Yes, | nean --

V5.  HANNA: So he knew that there was an
i ssue in the beginning of July.

CHAl RPERSON GRI FFI'S:  For ny purposes, the
record is fairly clear that, you know, you becane
aware of a situation on a house you were trying to
buy, and then went through what you were trying to do
to renmedy it. | perfectly understand the nei ghbors'
concerns of all this work going on.

W will not establish who was responsible

for sone certain things, but what is before us is the

appl i cation. So that being said, good communication
is always appreciated, and | would hope that it
continues in this as we go through. M. EBEwers, is
that --

MR BEVERS: Can | ask then is it not
rel evant when the work was started or whether it was

started before they noved in? If it's not, | wll
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just leave all of that. | wll just ignore it.

CHAl RPERSON  GRI FFI S: Wiether it was
started? Wy don't you ask the --

MR EVEERS: For exanpl e, in his
application he stated that there was a previous deck
that he was sinply replacing. Is that relevant to
this material, to this hearing?

CHAl RPERSON GRI FFI'S:  Not really.

MR EVWERS:. kay.

COMM SSI ONER M TTEN: | think the posture
that we want to be in, and you have to kind of divorce
yourself fromall of the history, because you are al
very, you know, involved in it, but what is before us
is an application for a special exception as if there
is no deck. W don't care that you have a deck.
That's your problem

CHAl RPERSON GRI FFI'S:  Ri ght.

COW SSIONER M TTEN. W want to eval uate
the plans as presented to us on the nerits and being
put to the test that all special exceptions, additions
to single-famly dwellings and flats have to be put
to. So think in those terns, and | think we wll get
rid of some extraneous issues.

MR, EVERS. Yes, then | have no questions

of the applicant, the parties.
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CHAlI RPERSON (Rl FFI S: Ckay. And | will

just reiterate that both of you have the opportunity
to present your case and it will be very quickly here.
Let's go then to the Ofice of Planning report. I

note that the Ofice of Planning, a staff nenber who
did the report, is not available due to illness, so we
will cover it, at this point.

First of all, have the parties seen the
O fice of Planning report?

MR STOFFERSON:  No.

MR EVERS: No.

CHAl RPERSON GRI FFI S: Has the applicant
seen the O fice of Planning report?

MR MARTI NEZ:  No.

CHAlI RPERSON (Rl FFI S: Vell, this mght be

a cherished piece of docunent that we are holding

here. Al right. WlIl, let's get sone copies and get
t hem out there. First of all, I wll summarize the
pl anni ng docunent. First of all, their summary

recoormendation is for approval of the special
exception from the |ot occupancy rear vyard and
courtyard requirenents in accordance wth the
provi sion of section 223.

They do describe the site and the area

descri pti on. Their project description indicates
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somewhat of the history of 1207 difton, and that

being a formally abandoned residential structure,
which they indicate also is still listed as inproved
and abandoned. Wiy that is pertinent, | don't know,
but there it is.

And t hey go t hr ough t he zoni ng
requirenents in their matrix. Their analysis, the
subject property in the Colunbia Heights section of
the city just north of original city boundary, this
dwel i ng and nearby row houses predate existing Zoning
Regul at i ons. The north side of difton, including
this property, has a 30 foot right of way at the front
of the lot.

Gven the building restriction line in the
front yard, it attenpts to create off street parking
and create a usable space in the rear vyard. The
appli cant has constructed a parking pad and el evated
deck. The addition of the deck creates 63.24 percent
| ot coverage, and | am going to skip sone of this for
time.

They do go through all the provisions of
223, light and air available to the neighboring
property shall not be unduly affected. They believe
that the elevation of, approximately, 9 feet with this

and the elevated and open structure will not unduly
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af f ect avail able |ight and air to adjoining
properties.

B) "This privacy usage of neighboring
property shall not be wunduly conprom sed." They
believe that adjacent and nearby rear yards have
el evated deck structures. This addition of this
el evated deck to nearby existing decks will not unduly
conprom se privacy of use and enjoynent of neighboring
properties.

O "The addition together wth the
original building as viewed from the street, alley or
other public way shall not substantially visually
intrude upon the character, scale or pattern of the
houses along the subject street frontage," and they
state that the deck is located to the rear of the
property and is not visible from the street frontage
along difton or 12" Street, which means that it woul d
be in conpliance with 223, section C

"Denonstrating conpliance with all A B
and C of this subsection, the applicant shall use
graphi cal representations, such as plans, photographs,
an elevation section drawing sufficient to represent
the relationship of the proposed addition to the
adj acent buildings and the view," and they do indicate

that the applicant has provided photographs and site
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rear elevation drawi ngs that depict the effect of the

deck on t

he property and the adjoining properties.

They surveyor's plat provided the dinensions of the

deck.

Are there other things that | mssed in ny

qui ck summation of the Ofice of Planning report that

Board nenbers would like to bring to ny attention?

Noting that the applicant nor the parties have

revi ened t

his, I wll take comments right now if you

want in terns of the Ofice of Planning, but we'll

| eave the

record open for witten submssions in

response to the Ofice of Planning report. Vel l,

there it is.

MR STOFFERSON. | have a question.

CHAlI RPERSON GRI FFI S: Actually, just to

set ny own chronology, we'll start with the applicant

and t hen |

will go to the parti es.
M5. HANNA: | don't have anyt hi ng.
CHAl RPERSON GRI FFI'S:  Ckay. Thank you.

MR STOFFERSON: Dd the Ofice of

Pl anning receive a wall check froma surveyor?

| am not
| ooked for

Pl anni ng,

(202) 234-4433

CHAl RPERSON &Rl FFI S: That | don't know.
sure that they would have asked for it or
t hat . In fact, oftentines the Ofice of

if there are comunity issues that go beyond
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the jurisdiction of this Board in terns of zoning,
they would list it, but clearly, note the fact that
t hey were outside of our jurisdiction.

BOARD MEMBER ZAl DAl N: Just for whatever
it's worth, ny understanding of their process, | think
they just use the surveyor plat.

CHAI RPERSON  &RI FFI S: Ch, that's true.
Actually, I am sorry. | should have brought that up.

In the comunity comments, it does indicate they
contest that property line is a civil matter between
the adjoining property owners. The office of the
surveyor does not conduct wall exam nations or
surveys. The contested property line would need to be
conducted by a D.C. registered surveyor.

VI CE CHAI R RENSHAW  Just a question, M.

Chairman. WAs there a survey done at the tine of the

cl osi ng?

MR MARTI NEZ: | believe in the process
with the realtor and the bank. They do surveys or
t hey don't.

VICE CHAIR RENSHAW And do you have t hat
i nformati on? Ws the survey done for the closing?

CHAI RPERSON  GRI FFI S: You would have a
pl at . You would have the plat plan that would show

your |ot dinmensions and |ocation, but they wouldn't
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necessarily stake the property. You know, surveying,
it's interesting, | nean, even the property |ines that
show on the plat that's downtown, which you use for a
closing, well, this may be a digression, but sonetines
vary. There may be two.

So there is a difference between having it

surveyed and staked for the property lines, which
would not be a requirenent. | mean, | am not an
expert, but | would not think that you actually paid
for that to happen. |Is that correct? Gkay. It |ooks

i ke that nmay happen in the near future, however.

VI CE CHAI R RENSHAW  (nh.

CHAI RPERSON GRIFFIS: M. Zaidain, did you
have questions? Any of the Board? [|'m sorry. M.
Ewers, did you?

MR EVERS: Regarding the Ofice of
Planning's coment on 223(c), | believe that their
conment inplies a faulty legal interpretation of what
the section requires. It refers to this view al ong
the street front.

However, I believe that the section
actually refers not just to the view along the street
frontage, but to the view from anywhere regarding
properties along the street frontage. |In other words,

the view issue wouldn't be limted to the front of the
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property.

CHAl RPERSON GRI FFI'S:  Ckay.

BOARD MEMBER ZAI DAl N So are you saying
that this section C would apply to your view from your
house?

MR EVERS: From the alley, the view from
the alley and fromthe rear yard.

BOARD MEMBER ZAl DAl N Vell, | see your
point. | think that is a pertinent issue. However,
think that falls nore under B

MR EWERS: Pardon?

BOARD MEMBER ZAI DAl N: | think that falls
nore under B. You are tal king about your own use and
enj oyment of your property.

MR  BEVERS: | don't have the section
before ne.

BOARD MEMBER ZAl DAl N I nmean, | Kkind of
disagree with what you are saying for C,  but | think
your issue that you're bringing up --

VICE CHAIR RENSHAW |s nore B.

BOARD MEMBER ZAl DAI N -- is nore
pertinent for Bif | understand you correctly.

VICE CHAIR RENSHAW  Well, that brings up
another point, M. Chairman. Since we're on B, on the

privacy and use, the adjacent and nearby rear yards
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have el evated deck structures, and | am wondering are
they the sane size as this deck?

CHAI RPERSON  GRI FFI S: How nany speci al
exceptions have we seen on that bl ock?

MR STOFFERSON: Ms. Renshaw, could you
repeat your question?

VICE CHAIR RENSHAW  Yes, ny question is
the Ofice of Planning report on page, what page am I
on, 3B, "The privacy of wuse and enjoynent of
nei ghbori ng properties shal | not be undul y
conpromi sed.” That is the regulation. And then the
answer: "Adjacent and nearby rear yards have el evated
deck structures.” And | want to know are those
elevated deck structures of adjoining properties,
nei ghboring properties, the sane size as this?

MR, STOFFERSON: Not at all, rmuch, nuch

smal | er.

VI CE CHAI R RENSHAW  Ckay.

MR MARTINEZ: Can | say --

VI CE CHAIR RENSHAW That isn't in the
report.

MR MARTINEZ: Can | say sonethi ng?
VI CE CHAI R RENSHAW  Yes.
MR MARTI NEZ: Hs deck is tw |evels.

Mne is just one.
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BOARD MEMBER ZAl DAl N: Actual 'y, | think

instead of arguing about it, one of the things
wanted to see was photographs of the party's.

VI CE CHAI R RENSHAW  Exact|y.

BOARD MEMBER ZAl DAl N: Because, | nean,
the photographs that we have show the deck pretty
well, but you really can't tell what is going on wth
t he nei ghboring properties, and I think if we're going
to make an assessnent of the inpact that this deck
will have on these properties, | think it would be
pertinent to have alley shots of those properties with
the deck to the right of it, as opposed to in the
center of it.

CHAI RPERSON &Rl FFI S Ckay. So they
al ready asked for it and everybody can submt those.

V5.  HANNA: W woul d be happy to provide
t hose.

BOARD MEMBER ZAI DAIN.  Rear view.

CHAI RPERSON GRIFFI'S:  Sure. Ckay. Any
ot her discussion on the Ofice of Planning report as
we nove away fromour freefornf? Yes?

MR EVERS: | believe that the data that
the Ofice of Planning relied on for its calculations
of ot coverage and so on, | believe that those data

are incorrect. Based on ny review of the file, which

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

144

showed what appeared to nme to be effectively a
m srepresentation of sone of the dinensions.

BOARD MEMBER ZAl DAl N This wasn't self
certified.

MR EWERS. Oh, the Ofice of Planning?

CHAl RPERSON (Rl FFI S: No, it wasn't self
certified. GCkay. And what | am going to do, as the
Ofice of Planning is not here to respond to this, |
did want to just kind of hear the issues, we are going
to have the opportunity for subm ssions in response to
the Ofice of Planning, and that wuld be an
appropriate tine for you to look specifically at what
you are actually talking about. I am assum ng that
you are talking about [|ot occupancy and area
cal cul ati ons.

MR EWERS: Yes.

CHAI RPERSON GRI FFI S: Ckay. So it wil
give you sone tinme also to look at those. And | would
direct your attention to section 223, which allows
certain area relief to cone under a special exception,
noting that there are certain paraneters in which that
can happen, one being the |ot occupancy. So just take
that into the whole factor as you |ook at that issue.

Ckay.

Any other last pieces on the Ofice of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145

Pl anning? Very well. Let's nove on then to other
Governnment reports. | don't have any attendant to,
except ANC 1B, which also recommended approval of the
application, Exhibit 25. Ms. Renshaw, is there other
pertinent information on that?

VI CE CHAI R RENSHAW  Ch, no.

CHAlI RPERSON GRI FFI S: Ckay. That bei ng
said, it is very brief and doesn't go into the entire
issues of nerit, but | would advise if any of the
parties or applicant doesn't have that, they can make
copies of it out of the record. | don't have note of
any other official reports into the record.

Is the applicant or parties aware of any
ot her reports?

MR EWERS: Can | make a comment on the
ANC report?

VI CE CHAI R RENSHAW | was going to ask
you about that.

MR EWERS: Yes.

CHAI RPERSON (R FFI S: Actual ly, what |
want to do is we're noving very quickly to the
presentation of your cases, and | think you can roll
that intoit if that's okay.

MR EWERS: That's fine.

CHAI RPERSON (Rl FFI S: So let's do that.
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Is there anyone here to provide testinony in support

of this application, support of the application? In
which <case, let's go to the parties' cases in
opposi tion.

M. Stofferson, did you want to start
t hat ?

MR STOFFERSON:  Sur e.

CHAlI RPERSON GRI FFI S: Ckay. Noting we
have 15 mnutes, so | want to hear from both of you
so how | ong do you need do you suppose?

MR STOFFERSON: I have a one page
presentation | created.

CHAI RPERSON (Rl FFI S: Fabul ous. And you
will submt that also, but let's go.

MR STOFFERSON: Ckay. CGood afternoon.
M/ nane is Robert Stofferson. | live at 1209 difton
Street, NNW, next door to M. Martinez. | amhere to
request that the city not allow the exception for M.
Martinez' rear deck.

M. Martinez built his deck with no regard
to permts, with no regard to the D strict's |ot
occupancy rule and what affects me personally, with no
regard to whether the deck encroaches on ny property.

From the tinme M. Martinez bought the

house on May 30", 2002, he has shown no respect for me
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or ny property. On July 5", 2002, | took photos of
the excavation M. Martinez had done to build on his
property. Due to the excavation, the wal kway from ny
basenent door to the alley was cracked and chi pped.

On July 23, 2002, | received a call from
nmy roonmmate who told ne that a worker at 1207 difton
was punching holes in the cenent between our houses to
secure a fence M. Martinez had put up. This fence
extended into ny yard passed where the previous fence
had been.

On  August 3¢, 2002, | spoke to one
appraiser and two surveyors about the cost of
determ ning whether the construction M. Martinez was
doing went past his property line and onto ny
property. After calling six conpanies, | found one
that was able to give ne a quote for the work, which
is called a wall check. The quote was $850. Needl ess
to say, | didn't want to spend nmy own noney for work
that M. Martinez was having perforned.

On August 5'", 2002, | spoke, | didn't send
an email, | spoke with M. Martinez who told ne that
he was sure that the permt for the deck in his
backyard was part of the master permt for the entire
house.

Late the same day, | went to the Ofice of
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D.C.'s Departnment of Consumer and Regulatory Affairs

and had all the permts on file pulled for 1207
Cifton Street, NW, of which I have a copy. Nowhere
on the application for the nmaster permt is there any
mention of the deck.

Furthernore, the space on the application,
whi ch asks whether the earth will be disturbed, the
box is marked no. From photos |I have with ne, you can
tell that the earth was bei ng disturbed.

One nonth and four days after M. Martinez
told ne that he had a permt to build his deck, I
received an ermail of which | have a copy from M.
Robert Henry of D.C's Departnent of Consuner and
Regul atory Affairs who states "Qur investigation
revealed that the owner, P. Martinez, was cited for
construction of rear yard deck wi thout permts.” On
Sept ember 11'" and Sept enber 24", 2002 --

CHAI RPERSON  GRI FFI S: Actually, let ne
interrupt you, because what you are doing is naking a
great presentation for the appeal of a permt.

MR STOFFERSON:  Ckay.

CHAlI RPERSON GRI FFI S: W have a special
exception case in front of us.

MR, STOFFERSON:.  Ckay.

CHAlI RPERSON GRI FFI S: Everything you said
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to this point is interesting background and doesn't go
anything to what we are going to deliberate on.

MR STOFFERSON:  Ckay.

CHAlI RPERSON @RI FFI S: So if you want to
skip to where you get those points, that would be
good.

MR STOFFERSON I have got two nore
par agr aphs.

CHAl RPERSON GRIFFI'S:  Let's roll.

MR STOFFERSON: Sir, I am not a |egal
expert. | don't know where one thing ends and one --

CHAI RPERSON GRI FFI'S: No.

MR STOFFERSON: | really don't know.

CHAI RPERSON CGRIFFI'S:  And that's why | am
trying to give you a little bit of direction. That's
all.

MR STOFFERSON:.  Ckay.

CHAl RPERSON GRIFFI'S:  And just to be --

MR STOFFERSON: Thank you. Ckay. On
Sept enber 11" and September 24", 2002, | took photos
of the fence along with the support posts M. Martinez
had install ed. The fence is not straight. From t he
| ocation of where the old fence was, sections of the
fence and the support posts are on ny property.

In conclusion, Your Honor, | am asking
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that the Court, to right a wong. It is in the public
interest that people obey the law and respect the
property  of ot hers. M. Marti nez' unl awf ul
construction of his deck and his disregard for ny
nei ghboring property are wong.

Pl ease, have the problem corrected by
having him renove his deck and, if possible, repair
danage done to ny property.

CHAI RPERSON @RI FFI S: Good. Thank you
very much. | do need to nmake a clarification, because

what you are asking us to do is sonething we can't do

based on what you have just told us. W are not
righting a wong. Even if we believe that it's a
wong, we're not righting that wong. V& may. I

don't want you to get your expectations that that's
what we are hearing.

MR STOFFERSON: No, | wunderstand that,
and just from your conmments up there and hearing for
the first tinme ny other neighbor, M. Ewers' coments,
there are other issues that | am hearing for the first
time.

CHAl RPERSON GRIFFI'S:  Ri ght.

MR STOFFERSON:. That affect ne.

CHAI RPERSON (Rl FFI S: Ckay. Very well.

Thanks. Questions?
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COW SSIONER M TTEN: M. St of f er son,

absent the issue about precisely where the fence is
and so forth, let's just assume for a second that it's
conpletely on M. Martinez' property, can you address
any adverse inpacts that you feel the deck caused your
property as it relates to light, air, view and so
forth?

MR STOFFERSON: Vell, one issue is the
deck is extrenely large. It goes fromone end of his
property to the other if not over.

CHAl RPERSON GRI FFI'S: How does that i npact
you?

MR, STOFFERSON: | think it inpacts ny
privacy. M. Mrtinez has parties all the tine, well,
often on this deck and just by |eaning over the deck,
I mean, it feels like it's on ny property. There is
no barrier.

CHAI RPERSON GRIFFIS: So privacy is lost?
Cay.

MR STOFFERSON:  Yes, sir.

BOARD MEMBER ETHERLY: M. Stofferson,
fromthe couple of the pictures that are indicated, |
am going to hold up part of what is, | think, Exhibit
4, your property is that building there, correct?

MR STOFFERSON:  Yes, sir.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

152
BOARD MEMBER ETHERLY: Ckay. As you | ook

at the picture, | ampointing to the building kind of
on the right from ny colleagues, those series of
w ndows that kind of run down the back there, what are
those windows there? Are those bedroom w ndows or
bat hr oom wi ndows?

MR STOFFERSON: Ckay. That one right
there, well, one is the window to a bedroom

BOARD MEMBER ETHERLY: Ckay.

MR STOFFERSON: That one, and the one
below it would be to ny dining room

BOARD MEMBER ETHERLY: Ckay, okay. \ell,
what | amtrying to get a sense of is what your view
is as you look out from your property to the deck,
because clearly there appears to be a site line there
for anyone that is on the deck | ooking backwards.

MR STOFFERSON:  Yes, sir.

BOARD MEMBER ETHERLY: And as you have
heard in terns of the test, part of what we |look at is
considerations as they relate to privacy. Now,
additionally, we have heard a little bit of conment
regarding your deck, and could you describe the
decking that's on the rear of your property? It
appears that it is tw |evel decking. So could you

just describe a little bit of that structure on the
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MR, STOFFERSON:. Ckay. On ny main floor,

which is the sane level as the deck of M. Mrtinez,

that stens fromny kitchen and it may

one half the size of the deck.

be one third or

BOARD MEMBER ETHERLY: Ckay.

MR STOFFERSON O maybe even one

quarter.

BOARD MEMBER ETHERLY: Ckay. And that's

the space that you use yourself for

out door use and

enjoynment? You use that for your own entertainnment

pur poses or barbecuing, anything al ong

MR STOFFERSON: Yes,

those |ines?

I have t he

opportunity, and above that deck is what sonme people

call a California room

BOARD MEMBER ETHERLY: Simlar. Ckay.

MR STOFFERSON:.  And it is

encl osed and it

has glass jalousies on three sides. To ne, | don't
really think of it as a deck. | think of it as like a
roomto the house, because you can't go outside. It's
encl osed.

BOARD MEMBER ETHERLY: Ckay, okay. And

then in terns of is there any access

let's say from

the deck | evel on your property that is pretty nmuch at

the sane |evel of the adjacent deck?
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outside access from that space to a back patio or a
back yard space?

MR STOFFERSON:.  Yes, sir.

BOARD MEMBER ETHERLY:  Ckay. Steps that
just lead down to the actual ground |evel?

MR STOFFERSON:  Yes, sir.

BOARD MEMBER ETHERLY: Ckay. Part of what
wi |l probably be very helpful is, as you have heard,
you know, just some rough photographic representations
of your back space or even if you have anything on
hand now, but that woul d probably be very hel pful.

In ternms of the space that you use at
ground | evel, your back patio, you also use that, as
well, for your own use and enjoynent, you Kknow,
ent ert ai ni ng?

MR STOFFERSON:  Yes, sir.

BOARD MEMBER ETHERLY: Loungi ng? Coul d
you speak to, once again a picture would be very
hel pful, but just verbally your sight [|ine? As
sonmeone is standing in the back of your patio and so,
essentially, you | ook up --

MR STOFFERSON:  Yes, sir.

BOARD MEMBER ETHERLY: -- to the deck?

MR, STOFFERSON: Yes, sir. My backyard

now is lower than the base of his deck. Bef or ehand,
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it was not | ower. | nean, there was no deck there.
So ny view is disturbed.

BOARD MEMBER ETHERLY: Cay. Al right.
Thank you. Thank you, M. Chair.

CHAI RPERSON (Rl FFI S: Ckay. W'l | ook
for that information to be submtted. Any ot her
guesti ons?

VICE CHAIR RENSHAW Do the pictures that
you have brought with you show the back of your house
inrelation to the Martinez deck?

MR STOFFERSON: | have got a whol e bunch.

May | go through themfor a m nute?

CHAI RPERSON GRI FFI'S: No.

MR STOFFERSON:  Ckay.

CHAI RPERSON GRI FFI S: You' re submitting
theminto the record, right?

MR, STOFFERSON: | have a lot of photos
and | have just picked out three or four. | am not
t oo sure what other photos |I have in ny backpack
that --

CHAl RPERSON GRI FFI'S:  Ckay.

MR STOFFERSON: -- aren't part of the
three or four.

CHAl RPERSON GRIFFI'S:  Let ne just do this,

Board nenbers, because we're going on 1:30. Ve want
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to conclude this at 1:30, which gives us now four
m nut es. So | think rather than go through new
information, decide a piece that you want shown.
W' re going to have that submtted in.

M5. HANNA:  May | nmake a request?

CHAI RPERSON GRI FFI'S: Yes.

M5.  HANNA: Wen we're submtting new
phot ographs, you want to see pictures of the deck and
the alleged effect on his property, not of the fence.

You are not addressing the fence issue at all,
correct?

CHAl RPERSON GRI FFI'S:  Were is the fence?

M5,  HANNA: The fence issue is not one
that --

COW SSI ONER M TTEN: Vell, the fence is
what creates the mark formng the court.

M5. HANNA:  To the line.

CHAI RPERSON GRIFFI'S:  The fence is part of
the wall that is creating a portion of the deck,
correct?

COMM SSI ONER M TTEN:  Yes.

CHAlI RPERSON  GRI FFI S: It's only as it
relates to the special exception

V5.  HANNA: Only as it relates to the

speci al excepti on.
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CHAI RPERSON GRI FFI' S Yes.

M5. HANNA: Wi ch is about the deck.

CHAl RPERSON GRI FFI'S:  Exactly. Al right.

M5. HANNA: Ckay. Thank you.

CHAI RPERSON  GRI FFI S: Just for tota
clarity, the Board just needs to get a picture,
however that is to be decided, of what is happening in
back and its relation to the adjacent properties. So

obvi ously, the applicant was going to provide that.

W have the parties that wll provide that also.
Ckay. What el se? M. Ewers, do you have -- o0h,
i ndeed.

Do you have any cross exam nation
guestions of the testinony you have just heard?

M5. HANNA: | don't.

CHAI RPERSON  (RI FFI S: Very well. M.
Ewer s?

MR EVERS: No.

CHAI RPERSON GRI FFI'S:  Good

BOARD MEMBER ETHERLY: Right.

CHAl RPERSON GRI FFI'S:  An excel | ent answer
to that question. Now, how long do you need to

present your case?
MR EWERS. Five to 10 mnutes, | guess.

CHAl RPERSON GRI FFI'S:  (kay. M. Hanna, do
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you have five or 10 m nutes?

M5. HANNA: | do.

CHAI RPERSON (RIFFI'S:  Ckay. This is what
| propose. W're going to get through yours. VW're
going to have all the presentation of the case, and
then I wll update you very quickly on what we are
going to do next.

MR EVEERS: Can ny application for party
status be incorporated by reference into ny testinony?

CHAI RPERSON GRI FFI'S:  Absol utel y.

MR EVERS. (kay.

CHAl RPERSON GRIFFI'S:  This is your case.

MR EWERS: Ckay. | will do that. | want
to address the ANC issue. First, regarding the
notice, I didn't have a chance to read the rest of the

statute regarding notice, but it would be ny position
that there would be a constitutional burden on the
Covernment to specifically notify the two nost
affected parties, the abutting neighbors, of the fact
that they were going to have a neeting and a vote on
this. | think that, based on sone case | aw --

CHAI RPERSON GRIFFI'S:  You nean in terns of
t he ANC?

MR EWERS: Yes.

CHAlI RPERSON (Rl FFI S: Ckay. And that is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

159

perfect. Bring it up with the ANC, nothing we can do
about it.

MR EWERS: | don't agree with -- well, if
the Board is going to give great weight --

CHAI RPERSON  GRI FFI S: W don't have
jurisdiction over the ANC

MR EWERS: | realize that, but if --

CHAl RPERSON RI FFI S: VW have our own
notification procedures and regul ati ons.

VICE CHAIR RENSHAW  But we take note of
the fact that --

MR EWERS. Well, are you going to ask for
briefs on these issues? | nean, if so, | can just
address it in a brief.

CHAlI RPERSON  GRI FFI S: Let nme just get
clarity on your issue. Your issue is you were not
notified that there was an ANC neeti ng?

MR EVERS: Yes, and | believe that the
statutory provisions, even though I haven't read them
but obviously, they didn't notify me specifically, and
| believe that the statutory provisions don't neet the
constitutional nustard.

CHAl RPERSON GRI FFI'S:  But what | am saying
is | am not sure. W don't have jurisdiction over

whet her - -
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MR BEWERS: | realize.

CHAIl RPERSON @RI FFI S: --  the proper
notification for ANC neetings were done.

VICE CHAIR RENSHAW Vell, the letter
states that notice of which was properly given, but |
think that's an issue that you mght raise with the
ANC chairs.

CHAl RPERSON GRI FFI'S:  Exact | y.

VI CE CHAI R RENSHAW And get that out,
both of you, if you have not been notified. Ckay?

CHAlI RPERSON GRI FFI S: Qur procedures and
regul ations for this application were foll owed.

MR EWERS: | understand that, but if the
Board is going to give great weight pursuant to the
law - -

VI CE CHAIR RENSHAW W understand, but
just make sure, are we going to be accepting any nore
material into the record?

CHAl RPERSON  GRI FFI S: Absol utely, vyes.
You want to make a statenent about --

VICE CHAIR RENSHAW  Then your letter to
the ANC would be entered into the record, | would
t hink, and we would take that into account as we wei gh
the ANC s report.

CHAI RPERSON GRI FFI S: Yes, and then you
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want to nmake a statenent about why we shouldn't give

great weight. That's appropriate. Don't ask us to
decide. Well, thereis it. | will let it go at that.
MR BEVWERS: Well, I wll nake a statenent

about that also. The statute, 1-309.10, provides that
the --

M5. BAILEY: Sir, we can't hear you. You
need to speak directly into the m crophone.

MR EVERS: 1-309.10 of the D.C. Code
provi des section --

CHAl RPERSON GRI FFI'S: Wi ch code?

MR EWERS:. D.C Code.

VI CE CHAI R RENSHAW  Chapter?

CHAI RPERSON &Rl FFI S Al right. It

doesn't nmatter. Co ahead.

MR EVEERS: Government  organi zati ons
specify, like |I said, | guess it's Chapter 3, section
D1 provides that the recomendations shall be in

witing and articulate the basis for its decision with
explicit reference to each of the issues, articulate
with particularity and precision the reasons why the
Comm ssion does or does not -- well, no, that's for
the Board. But it's ny position that the ANC deci sion
that | sawin the file does not neet that requirenent.

CHAI RPERSON GRI FFI' S:  Ckay.
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MR BEWERS: And, therefore, it shouldn't

be given great weight.

CHAI RPERSON GRIFFI'S:  Excellent. Yes, we
do have in Title 11.

M5. MONRCE: It is?

CHAl RPERSON CGRIFFI'S:  Yes. Do we have the
outline of what establishes giving great weight to the
ANCin Title 117

M5, MONRCE: No, what he is referring to
is the DDC. Oficial Code of Statutes.

CHAI RPERSON GRI FFI S: I know what he is
referring to. Do we have anything in the Zoning
Regul ations that indicate what establishes giving the
ANC great wei ght?

M5. MONRCE: | do not think so.

BOARD MEMBER ETHERLY: My suggestion here,
M. Chair, is, | nean, | think clearly M. Ewers is
raising a point that, you know, can be taken under
consi deration, but you mght also do well just to
continue noving forward along the directions of sonme
of the discourse that you heard with M. Stofferson in
terns of sone of the inpacts on your property.

MR EVERS: | think | have nmade ny point
regardi ng the ANC.

BOARD MEMBER ETHERLY: Yes, sir. Yes,
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CHAI RPERSON GRIFFI'S: Al right. This is

what | was tal king about. You can look to 3115.1 and

you can see what we require to be submtted from the

ANC. That should be the crux of any piece that you

brief us on. Ckay. Let's go to the heart and

substance and the fun stuff involved wth this

application.

MR EVERS: Yes, well, first

of all, | do

have phot ographs, but you don't want to see those now.

Is that correct?

CHAI RPERSON Rl FFI S: You can submt them

into the record, absolutely, noting that you don't get

them back if you submt those in. So

if you need

copies of it, you need to nmake copies and then submt

it.

MR EWERS. Ckay. | will submt it after
t hi s.

CHAlI RPERSON GRI FFI'S:  Good

MR EVERS: VWll, okay, it's ny position
t hat based on the testinony you have heard, | disagree

with the testinony of the applicant regarding the

consi stency of -- this is really the only

row of houses that covers the entire rear
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such, it creates certain problens.

One which | just noticed recently when we
had a mgjor snowstorm is that it and the egress
pat hway from the basenent apartnent, | guess it is,
between the two, they cover the entire [ot behind the
house, between the house and the alley.

As such, there is no place for themto put
their snow, so recently it all went into ny yard,

whi ch doesn't concern nme now, but it may concern sone

future owners. I think that it inpacts on the
potential value of ny property. Real ly, my concerns
are --

CHAI RPERSON Rl FFI S: Let nme see if |
understand that though. [|f that was an entire parking
pad with no deck out there, where would they shovel
all the snow?

MR, EVWERS. That gets into an issue that,
| guess, in ny view, is not before the -- well,
certainly, I don't know.

CHAl RPERSON GRI FFI' S:  Ckay.

MR EVERS: I  hadn't considered that
i ssue.

CHAl RPERSON GRI FFI'S:  (Okay. o ahead.

MR BEVERS: Ckay. Al so, the deck does

tower, as | said in ny application, 12 feet above ny

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

165

yard at the grade level of ny yard and 14 feet above
the grade level at the alley, and does create a
privacy issue because the deck is directly virtually
over hangi ng ny property.

And to get privacy nornmally, one would
construct a fence as one has been constructed on the
other lot line, the other property, M. Stofferson's
property, but the fence does not do anything to
enhance the privacy in this case, because the thing is
towering 12 feet high and the deck still is | ooking
over the property.

And | feel that it's not consistent wth

the intent of the Zoning Regul ations, because again,

as was discussed in the previous case here, if
everyone were to do the same thing, well, ny position
is, well, it basically corrupts the intent of the

Zoning Regul ations, because it says we don't have to

have rear yards anynore. But there is no guarantee
now that, you know, | could do the sane thing in five
years. Maybe the Board would turn me down in five
years.

So | think that the renedy, if people want
to dispense with requirenents of rear yards, | think
that is a matter for the council to change the Zoning

Law. | don't think it's a matter for saying okay,
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well, this guy doesn't have to have a rear vyard,
because he nmade a nice case, but 10 years from now,
who knows if the other neighbors are going to have the
sane right?

CHAl RPERSON GRI FFI'S:  Ckay. | understand.

MR EVERS: And | think it inpacts the
value of ny property. That's actually ny rmain
concern. It does inpact ny privacy. Actually, | am
not using ny backyard nuch right now. M house needs
renovation and after it's renovated, that may be a
different story or in a few years, maybe | or someone
else mght want to put a garden back there, but as I
explained in nmy application, now to put a garden next
to the lot line there, half of the day is going to be
shaded by this deck, and |I think that is significant.
There are many things that this would interfer with
because of the grand scale of it, 12 feet high. \%%
lot is only 18 feet wide.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR EWERS:. |f the other neighbor puts up
one 12 feet high, then | am boxed in totally, 18 feet
wide and 12 feet high on both sides. Wat kind of a
yard is that? It's nore like a canyon and it
materially affects the light and air and ny view

CHAI RPERSON (Rl FFI S: Ckay. | get your
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poi nt .

MR EVERS: And this affects ny economc
value of ny property, and | feel it's unfair for one
person to be able to, in effect, enhance the economc
desirability and value of their property at the
expense of other people who can't do the sane thing
necessarily.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR, EWERS. That's basically ny case.

CHAI RPERSON  GRI FFI S: Good. Cross
exam nation, questions?

V5.  HANNA: | have many, nmany questions
that | amafraid that we are not going to have tine to
go into. | amvery curious, as a prelimnary nmatter,
about this claim about economc value, | nean, about
t he decrease.

CHAI RPERSON GRIFFI'S:  Yes, | don't want to
go into that too nmuch, because first of all, we have
great difficulty in substantiating that. That is a
huge, huge research project of which the Board does
not often take up, because there is a balance on one
direction or the other.

So | would caution you and would request
that we don't pursue that unless other Board nenbers

have great concern about |eaving that out. | think
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the pertinent pieces of the 223 and the special
excepti on have been addressed and stand on their own.

MR EVERS: Could | rmake a comment on
t hat ?

CHAl RPERSON GRIFFI'S: A very brief one

MR BEWERS: Yes, | think that it would be
a mstake and erroneous to sinply concentrate on what
the present owner s presently doing wth his
property. | think that this is going to permanently
affect the status of the property, and | think that
even if for the sake of argunment, granting that you
can't prove what the economic detrinent is, if any.
Vell, | think there would have to be sone. If it
infringes on privacy and all those things, it has to
be sone anount of econom c detrinent.

CHAI RPERSON (RI FFI S: Yes, | understand
your point and believe ne, the Board has heard it in
every whi ch way.

MR EWERS: Yes.

CHAI RPERSON  GRI FFI S: But here is an
argunent that sonmeone could nake. Based on the fact
that you have a covered parking next door that the
mar ket value would increase, would it also increase
the value of your property? It's an undefined,

unscientific argunent that is very difficult to nake,
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and so | really would question or ask that we limt
any further discussion on that.

In your submssion, if | am not m staken,
you actually put a dollar amount of how nmuch you woul d
| ose in your property. | think it's $50,000. Is that
correct?

MR EWERS: Based on --

CHAI RPERSON CGRIFFI'S: | know, | know, and
I have a great deal of difficulty |ooking at that and
under st andi ng what that actually neans. So | am not
asking for that clarification to be provided, at this
poi nt. Any other questions?

M5. HANNA:  On what do you base your claim
that there is a reduction in sunlight in the back of
your property?

MR EWERS: Because it is shaded half the
day at the property, at the lot |ine there at the edge
of the deck

M5. HANNA:  And that shade is a result of
the deck and not the position of the sun relative to
t he buil di ng?

MR EWERS. In the norning, the sun is in
the west, no, |I'm sorry, the east. In the evening
it's in the west, and afternoon, it's in the west and

the deck will shade part of ny yard.
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M. D AM CO As the way the sun goes

t hough, all our hones on our street don't really get a
| ot of backyard --

CHAI RPERSON  CRI FFI S: Do you have a
guestion?

M. DAMCO Ch, are you aware of --

MR EVERS: Yes, | stated that in ny
application, that the sunlight is scant anyway, but
this further reduces the scant anmount that was
avail able to begin wth.

CHAI RPERSON &Rl FFI S Ckay. Q her
guesti ons?

M5. HANNA:  None.

CHAI RPERSON (RI FFI S: Do you have any
cross exam nation? GCkay. Here we are. | amagoing to
take, if it's anenable to the applicant, unless they
have tinme, we can take closure remarks in witten
form and we wll go through sonme of the additional
pi eces and again, closing and rebuttal remnmarks.

Let's run through what we're [|ooking at
for submssion and set this for a decision making.
This will not be in our 1% of April. W're going to
set this for a special public nmeeting, so we have
anple tinme as the information that is submtted in to

us will go to the parties for responses and vice
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ver sa.

Note that you are all serving each other,
nmeani ng anything that any of the parties produce needs
to be served on the applicant, and the applicant needs
to serve it on the parties. Let's start with the |ist
of things. W' re looking for all parties and
applicants to give graphic docunentation of the rear
of the buildings, its adjacencies, size and scale and
let's be realistic. | nean, right, | amnot going to
further address that.

So we'll look for it fromeach of you. It
seens to be fairly apparent that the picture wll be
pai nted very quickly. What was the other information
that we were asking for? Wll, there it is.

Ms. Bailey, did you have other lists?

M5. BAI LEY: Yes, M. Chairman. You had
left the record open for the parties to provide a
subm ssion to the Ofice of Planning, because sonmeone
was not here today to testify from the Ofice of
Pl anning, that they could provide a response to that
report.

You just asked M. Ewers to provide a
subm ssion stating why the ANC s report should not be
given great weight. And of course, you asked for

closing remarks in witing fromthe applicant.
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VI CE CHAI R RENSHAW M. Chairnan, could

sonmeone explain in witing why the deck is as high as
it is, alittle history as to the size of this deck?
Don't answer nme. Put it in witing.

M5. HANNA:  We woul d be happy to do that.

COW SSIONER M TTEN: There is one
addi tional piece of information that | would like to
have in the record, M. Chairman, and that is the
hei ght of the front porch above the ground, because it
hasn't been included in the I ot occupancy cal cul ati on.
W don't have any photographs or anything, but we
need a photograph and we need a neasurenent of the
hei ght of the porch off the ground.

CHAI RPERSON GRI FFI'S:  The front porch?

COW SSIONER M TTEN.  Front porch. It has
not been included in the | ot occupancy cal cul ati ons.

CHAI RPERSON GRI FFI'S:  What front porch?

COW SSI ONER M TTEN: The front porch on
t hi s house.

CHAl RPERSON GRI FFI'S:  You nmean the bay?

COM SSIONER M TTEN. It says P on the --

CHAI RPERSON GRIFFI'S: |Is there a new porch
on the front of the house?

COW SSIONER M TTEN: | don't nean new. |

just nean a porch.
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MR MARTI NEZ: If you're talking on the
surveyors from the city, that's the original. That
was originally there. They wanted ne to mark what was
originally there.

CHAl RPERSON GRI FFI' S:  Ckay.

MR MARTINEZ: It's no |onger there.

COVM SSIONER M TTEN:  Oh, there's no front

por ch?

MR MARTI NEZ: No, no.

COW SSI ONER M TTEN:  Ckay.

MR MARTINEZ: It wasn't there.

COW SSI ONER M TTEN: Ckay. So never
m nd.

CHAI RPERSON QR FFI S That's an
interesting question. Now, would it go to -- well, we
will discuss that at lunch. GCkay. Qher information
that we were |looking at, subm ssions? Is everyone

clear on what is being submtted and what is being
asked of everybody?

BOARD MEMBER ZAl DAl N Vell, | nean, |
think we were clear on the photos. | nean, we need to

see sone better depictions of the rear yards of the

parties and how this deck affects it. I woul d just
say, | mean, | appreciate the situation in terns of
time and the Chair is willing to swerve with them

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

174

work with the applicant to make sure we get all this

i n today.

But | would just say, | nmean, in your
closing remarks, you can, | mean, reiterate your
argunents and nmake it nore clear. I nmean, we wll

read those and give them as nuch attention as we
possi bl e can. So, please, don't take the fact that we

expedited this as curbing your argunents.

CHAI RPERSON Rl FFI S: No, that's very
true. Also, | will reiterate that it is the burden of
the applicant to prove these things. Now, there are

some very inportant things that have cone up. There
is the detrinment to the privacy. There is detrinent
to light and air, and light that we just tal ked about,
the sun, the sun pattern.

The i ssue has been brought up by the party
i n opposition. It is your burden to prove that that
is not necessarily the case or give substantiation to
us that we can deliberate and nove in one direction or
the other. Otentines, we see sun diagrans, for
i nstance, how the sun is inpacted by the porch and the
deck and anything of that nature. Cay. Anyt hi ng
el se? Everyone clear? M Board doesn't seem to be
cl ear.

COW SSI ONER M TTEN: | don't mean to get
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preoccupi ed about the porch, but what | am seeing, and
M. Etherly was kind enough to pull out the
phot ographs with the posting, and it |ooks like there
is a porch. Now, there may be a second floor above
the porch, but it looks like all the houses in the row
with their porch extensions are built out to the
building restriction line, including yours, which is
if we say the porch doesn't exist, then you are not
built to the building restriction Iine. So | would
i ke sone clarification on that.

MR MARTI NEZ: Excuse ne, that's the front
of the house.

COW SSIONER M TTEN:  Yes, | know. That's
where the building restriction line is, at the front
of the house, and that is set back 30 feet from the
right of way of Cdifton Street, and it appears that
all of these houses with their porches sticking out,
and yours appears to be on the sane line, are at the
buil ding restriction |ine.

However, the survey that we have in the
record, if we ignore the porch, the little section
mar ked P, suggests that your property actually doesn't
start until -- your building doesn't start until 7
feet behind the building restriction |ine.

And | think, | mean, since that is part of
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the | ot occupancy calculation, we really need to know
where the front of your house is. Is it on the
building restriction line or 7 feet behind, because
this photograph suggests that it's on the building
restriction Iline. So I think it's inportant. Thank
you.

CHAlI RPERSON GRI FFI S: Under st ood?  Ckay.
Let's get dates then.

M5. BAI LEY: M. Chairman, you said you
didn't want April 1%, so do you have a suggestion in
m nd?

CHAI RPERSON CGRI FFI S: Wiat is our first
nmeeting day in May?

M. HANNA:  Sir?

CHAl RPERSON GRI FFI'S:  Yes?

V5. HANNA: Is there a way to do this in
April? That would be great. M. Mrtinez works for
the AP as a photojournalist and he may have to join AP
phot ographers in Iraq. So if we could do this in
April, if that works with your schedule, that would be
great so as to avoid further delay if he were in Iraq.

CHAI RPERSON GRIFFI'S: (kay. |It's going to
be cl ose.

BOARD MEMBER ETHERLY: Just know, M.

Chair, that of course if the French and Gernan take a
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little longer to sort their things out, perhaps things
won't get -- let's not include that in the record.
Thank you.

M5. HANNA:  Yes. Well, unfortunately, the
AP has al ready sent sonebody there in his stead.

CHAl RPERSON GRI FFI'S:  Ri ght.

MB.  HANNA: Because he had to do this
heari ng.

CHAI RPERSON &R FFI S: I t hi nk we
under st and. So are you able to produce everything
that you need within a week, parties?

M5. HANNA: W are.

MR STOFFERSON:  Yes.

CHAI RPERSON GRIFFIS: Ckay. So if we set
it up for a week, then we would have responses and
t hen we woul d have --

MR BEVERS: A week from now?

CHAI RPERSON GRI FFI'S: Yes.

MR EVERS: That's difficult for ne. I
think I would need two weeks.

MR STOFFERSON:  Excuse ne, is it because
of the canera?

MR EWERS. No.

MR, STOFFERSON.  Ckay.

MS. BAI LEY: That takes us to April 1%,
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two weeks.

CHAI RPERSON (Rl FFI S Apri | 1 for
submi ssi ons.

M5. BAILEY: For subm ssions?

CHAI RPERSON Rl FFI S: Ckay. The 1% of
April is the first subm ssions comng in. They are
served on all the parties and the applicant, and
t hen --

MB. BAILEY: Decision, April 8"?

CHAI RPERSON Rl FFI S: Can we do that,
April? Do we have responses to the subm ssions?

MS. BAILEY: That's true.

CHAl RPERSON GRIFFI'S: | nean, we're asking
for, you know, basic sumaries and conclusions and
cases and all that.

M5. BAILEY: So the responses will be due
the 8", M. Chairnman.

CHAI RPERSON GRI FFI'S: Yes.

MS. BAILEY: And then the 15" will be the
deci sion at a special public neeting.

CHAI RPERSON (Rl FFI S: 15 April, | think
t hat sounds good. |s everyone avail abl e?

MR STOFFERSON:  Yes.

M5. HANNA: W will be.

MR EWERS: Yes.
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CHAl RPERSON @RI FFI S: You can neet that

schedule, too, correct? (kay. That is for a specia
public neeting in which case what we will not have is
any additional testinony, but we wll have our
deliberation and we will be able to decide on that.
Having filed our taxes the day before, we will be in
great noods.

MR EVERS: Can any additional arguments
be made in --

CHAI RPERSON &R FFI S: It's ny
anticipation, at this point, no. W're going to ask
for everything to be put in witing.

MR EVERS: Soneone nentioned sonething
about closing argunent. Could | say one sentence,
yes, basically one or tw sentences as a closing
ar gunent ? |  nean, sonething | didn't address
previ ously, but related to what was addressed
previ ousl y?

CHAlI RPERSON GRI FFI'S:  Yes, go ahead.

MR EVERS: Regarding the snow renoval
i ssue, the driveway is about 3 feet below ny yard, so
it's less likely that somebody is going to shovel snow
up into ny yard, and particularly, | can put a fence
there to prevent that.

CHAl RPERSON GRI FFI'S: | under st and.
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MR EWERS: But the deck, there is nothing

that could ever prevent anybody from shoveling snow
from the deck, | nean, these owners or future owners,
fromshoveling fromthe deck into ny yard. So with ny
having the right to put a fence, | can solve the snow
issue as far as the driveway is concerned.

CHAI RPERSON GRI FFI S: Ckay. Very well.
Anyt hing el se? Everyone clear?

MR,  STOFFERSON: Excuse ne, you nentioned
just a closing summary, whatever?

CHAI RPERSON GRI FFI'S: Yes.

MR STOFFERSON: Yes, just real quick.
May | or no?

CHAI RPERSON GRI FFI'S: Yes.

MR STOFFERSON: You know, | bought ny
house three and a half years ago, and up until a year
ago everything was just so harnonious. W all got
al ong. There were no problens, and then all of a
sudden you have this construction in the back of ny
nei ghbors house, and then everything was flipped on
its end and it's just so sad, because it's a beautiful
bl ock i n Col unbi a Hei ghts.

You know, all the neighbors I|iked each
ot her . VW worked really well together, and then all

of a sudden there is this problem because, you know,
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poor comuni cation and people not working together,

and it has really, you know, hurt the feel of

conmunity with this one little block. | think it's
real ly sad.

CHAl RPERSON GRI FFI'S:  Good. | appreciate
that comment. And with that, I wll close by saying

you have tine. You guys are doing subm ssions. This
IS not a war. This is not a battle. V¢ need very
specific facts. | have nmade it very clear on what we
will deliberate on and what we have to | ook at.
I would refer you all to the Zoning
Regul ations and 223 to look at the test of which
speci al exception conmes before us. In addition to
that, | think you should take the opportunity, as you
serve each other all this information, to comunicate
and see if we can't solve sone of the other issues
that aren't before us, but hopefully solve sone of the
issues, if not all of the issues that are before us.
To be quite frank, | don't care if it's
sol ved between all of you or not. It doesn't matter
| know exactly what we have to |ook at and what we
del i berate on, but you guys have to live with it. So
whet her that is words of w sdomor not, | don't know.
| am probably too hungry to tell

Anything else, clarification? |If there is
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any question on schedule, absolutely feel free to c
the Ofice of Zoning, the Ofice of Zoning staff,
get clarification on what is being done.
MR STOFFERSON.  Wat's that nunber?
CHAI RPERSON QR FFI S: That's
i nteresting question.

COW SSIONER M TTEN: 727-6311.

182

al |

and

an

CHAIl RPERSON GRIFFIS: There it is. (ood.

MR, STOFFERSON:.  Thank you

CHAI RPERSON GRI FFI'S:  Anything further?

thank you all very nuch, appreciate your patience

today, and this will adjourn then our norning session

of 11 March, '03. Al right. W are off the record,

but clearly, the afternoon case --

(Wher eupon, the hearing was recessed 1:54

to reconvene at 2:50 p.m this same day.)
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AF-T-EERNOONSESSI-ON
2:50 p.m

CHAI RPERSON (RI FFI S: Good afternoon to
ever ybody. Let me call to order the 11 March, 2003
Public Hearing of the Board of Zoning Adjustnent of
the District of Colunbia. M/ name is Ceoffrey
Giffis, chairman. Wth ne today is Ms. Anne Renshaw,
the Vice Chair, also, M. Etherly, representing the
National Capitol Planning Comm ssion, M. Zaidain
Representing the Zoning Comm ssion this afternoon is
Ms. Mtten. Also with us fromthe Ofice of Zoning is
Ms. Bailey, M. My and M. Nyarku who is in and out,
ably assisting us.

Copi es of today's hearing are available to
you. They are located at the table where you entered
into the hearing room It |ooks as though there are
plenty of copies left over. Let ne run through very
quickly, as | am sure many of you are very aware, all
public hearings for the Board of Zoning Adjustnents
are recorded. Therefore, we ask that several things
happen.

First, when addressing the Board, that you
speak into a mcrophone. Let's make sure those
m crophones are on. Secondly, you will need to fill

out two w tness cards. There are witness cards in
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front. Those do go to the recorder who is sitting to
my right, and I don't think | need to say this, but I
have to. W will have no disruptive noises or actions
in the hearing room so that we don't have any
di sruptions of the hearing, and | would ask that
everyone turn off cell phones and beepers, so that we
don't have those types of interruptions.

The procedures for special exceptions and

variances wll be first, a statenent and w tnesses of
the applicant, second, wll be any Governnment reports
attendant to the application. Third, we'll have the
ANC reports. Fourth, we'll have persons or parties in

support of the application. Fifth would be persons or
parties in opposition. Sixth, we wll have closing
remarks by the applicant.

Cross examnation of wtnesses is, of
course, permtted by the applicant and parties in the
case. The ANC wthin which the properties are
| ocated, or property | should say, is automatically a
party in the case.

The record wll be closed at t he
concl usi on of each case, except for any materials that
is specifically requested by the Board, and we will be
specific on what is to be submtted and when it is to

be submtted into the Ofice of Zoning. O course
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when we have received those, the record wll be
finally closed and no other information wll be
accepted into the record.

The Sunshine Act requires that public
hearings on each case be held in the open and before
the public. The Board nmay, however, consistent wth
its rules and procedures, enter into executive session
during or after a public hearing in order to
deliberate on a case or to review the record of the
case.

Deci sions of the Board in contested cases
must be based exclusively on the public record.
Therefore, we ask that people present today not engage
Board nenbers in any type of conversations, so that we
do not give the appearance of deliberating on ex parte

i nformation.

W will make every effort to conclude this
afternoon by 6:00. | think we can probably nmake it.
I wll update people if we are getting close to that
hour and it looks |like we're going way over. O

course, we were hoping for a sellout crowd today, but
it looks like our announcerments didn't make it far
enough around the city.

In all seriousness now t hough, we can take

up any prelimnary matters. Prelimnary matters are
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t hose, which are whether a case will or should be here
today, such as wthdraws, continuances or whether
proper and adequate notice of a case has been
provi ded.

If you do not believe the Board should
hear a case today or you are not prepared to go
forward with the case, you can bring that up now as a
prelimnary matter for the Board to discuss. Il will
first though ask if staff is aware of any prelimnary
matters for our attention?

M5. BAILEY: M. Chairman, the staff does
not have any prelimnary matters.

CHAI RPERSON  GRI FFI S: Very well. Any
prelimnary matters for those present today?

MR DONCHUE: No, sir, we're ready.

CHAI RPERSON (R FFI S: Excel | ent. Then
let's junp right into it.

M5. BAILEY: Application #16988 of the
Governnent of the District of Colunbia, Ofice of the
Chi ef Technology Oficer, pursuant to 11 DCVR 3104.1
for a special exception to replace an existing
t el ecommuni cations tower and poles with one lattice
tower and equi pnent shelter as part of the District's
ener gency conmuni cations network under section 212 and

al so section 2520.
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Section 212 is the antenna other than
commer ci al broadcast antenna in the R 1 District. The
property is located in the R5-B District of prem ses
320 M Ilan Drive, NW, and it's on Parcel 108/6.

Pl ease, stand to take the oath. Pl ease,
rai se your right hand.

(The wi tnesses were sworn)

CHAlI RPERSON GRI FFI S: First, let ne just

say | thank you for your patience this afternoon.
Qearly, our nor ni ng went quite | ong with
unanticipated information comng in. Secondl y,

however, we have two applications and it's being

represented by the sane party. Is that correct?
MR DONCHUE: That s correct, M.
Chairman, and | mght make a suggestion that m ght

nove things along in the way of our presentation.

CHAI RPERSON GRI FFI'S:  That's exactly where
I was going. Wy don't you introduce yourself for the
record and then we can address you?

MR DONCHUE: M/ name is Edward Donohue,
Law Firm of Cole, Raywid and Bravernman, on behal f of
the applicant, District of Colunbia, Ofice of Chief
Technol ogy O ficer or OCTO

CHAl RPERSON GRI FFI'S:  Excel | ent.

MR DONCHUE: And are you about to propose
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t hat we conbi ne t hese applications for t he

presentation?

MR DONCHUE: | am M. Chair. The
applications are very simlar. The applicant is the
sane. In large part, the discussion of the network

and the prelimnary discussion that we would propose
to do in the next few mnutes applies to both
facilities.

Wat | would suggest is by way of
overview, M. R ck Burke with OCTO would explain the
network and the interrelationship of the sites, and
then | would like to ask Chief Short and Oficer
Canpbel | with the fire and police departnent,
respectively, to explain the urgencies and the nature
of the upgrades for their facilities.

And then should there be site specific
guestions or nuances that the Board would want to go

over, we could go through them MMIlan and then 1700

Rhode 1 sl and. The reason | ask that, M. Chair, a
coupl e reasons, one, | think it's an efficient use of
the Board's tine. Secondly, both the chief and

Oficer Canpbell have had to re-jiggle schedules, and
if possible, | would like to be able to get them out
on the early side.

CHAI RPERSON GRI FFI'S: R ght.
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MR DONCHUE: Thank you.

CHAI RPERSON  RI FFI S: Let's do it. I
think we can take this as conbined then, and | think
we're aware enough of the issues and nake it specific.
Right, in which case we're going to, just for the
record, call the second case, at this point, and that
way we can hear them bot h.

M5. BAILEY: Application #16991 of the
Governnent of the District of Colunbia, Ofice of the
Chi ef Technology Oficer pursuant to 11 DCVR 3104.1
for a special exception to replace and operate a
support structure that is a 150 foot nonopole and
tel ecomuni cations facility as part of the D strict's
enmer gency comuni cations network under section 212 and
section 2520. The property is located in the CG2-A
District at premses 1700 Rhode Island Avenue, N E.,
Square 4134, Lot 800.

CHAI RPERSON GRI FFI S: Excel | ent. Ve are
now ready to proceed.

MR DONCHUE: Are they considered sworn
for the second case, as well, or is that necessary?

CHAI RPERSON Rl FFI S: Vell, we wll hold
them to their promse of telling the truth for the
second case.

MR DONCHUE: Excel | ent . Thank you, M.
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Chairman. Again, for the record, Ed Donohue on behal f
of the applicant, DC. OCTO As | said just a mnute
or so ago, what | would suggest is that we ask M.
Rick Burke from Ofice of Chief Technology to run
t hrough the network. You will see up there on the
easel a couple of exhibits, and a word on that. Ve
have used these by way of explanation through the ANC
nmeet i ngs.

VW have used these as a way to explain the
interrelationship of the network. And what | would
like to do while the network isn't at issue, per se, |
would like Rick to explain how these sites fit into
t he upgrade of the network. It is a conbined network
for both fire, police and energency nedical services,
and we are going to ask Rick to explain that, and al so
to tal k about the urgencies frankly invol ved.

Secondly, as | nentioned, | am going to
ask first Chief Short and then Oficer Canpbell to
explain why this is so inportant to both fire and the
police departnment. There are things involved here in
terns of timng and in terns of need to address the
existing network that are really, frankly, quite
urgent. As | nmentioned, we can certainly go through
site specific. W have the site plans. W are

prepared to go through a full blown analysis of the
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site plans down the road.

Lastly, we have submtted a radio
frequency or RF em ssions report from M. Jul es Cohen.
| submtted his resune, as well. M. Cohen is wth
us today to answer any questions. Ve thought it was
prudent to bring to your attention what the RF
em ssions | evel s were.

I think the reports speak for thenselves,
but certainly, M. Cohen is available to respond to

any questions. W hadn't planned on calling himas a

wi tness both by way of tine and also by way of -- as |

said, | think the reports speak for thensel ves.
Briefly, I wll nention that these are

both special exceptions. As the Board well knows,

there are uses that are deened to be conpatible in the
zone provided we neet certain burdens of proof and
criteria, and I think we do, and | think you will see
as evidence in the Ofice of Planning report and al so
the testinony that you will see here today that we do
nmeet the criteria involved in both instances.

The facilities are slightly different and
I will nention that, and I wll ask R ck to explain.
In the one case, the first one, | guess, the first one
called 16988, it is, in fact, a replacenent tower.

There is a tower of 180 feet height at the McMIIan
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Reservoir. The other one is also a replacenent
structure. It is, in fact, a pole. So in sone cases,
you will hear us say the towers or the poles. Please,

understand that these are slightly different.

Lastly, I will say that we have read the
Ofice of Planning reports and are quite pleased to
have the support of OP. W have worked carefully with
OP since before filing, and we're very pleased to have
Karen Thomas, who is here, and Jennifer Steingasser
was also involved, had their support throughout the
process. It has really been very beneficial.

W did ask this Board to expedite our
cal endaring and our hearing, and | think OP was very
instrumental in helping us, getting us to a hearing in
very short order, but we do thank the Board for
bringing us here today. And w thout anything further,
unless there is questions for ne, | wll ask Rck to
begi n the expl anation of the network. Rick?

MR BURKE: M/ name is R ck Burke and I
have the pleasure of serving as the program nanager
for this public safety wreless network enhancenent
and upgrade for the District of Colunbia. I work in
the wireless prograns area of the Ofice of the Chief
Technol ogy O ficer.

| have a 20 plus year career in radio
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technol ogy, wreless technologies in both comerci al
and radio venues, and | have had the pleasure of
maki ng simlar presentations and feel free to ask any
techni cal questions related to the project.

My responsibilities include not just the
radio performance, but the <construction and the
budgetary and the interface wth our critical
custonmers, fire, police, EM5S and EMA and | appreciate
your taking the tinme to review our case, and | hope
that | can provide you sufficient information to all ow
you to conme to a decision on this network and our
request.

The programreal ly begins back in March of
2002 when the District received federal appropriations
to enhance our conmunication networks or our critical
conmuni cati on networKks. At that time, OCTO put
together a plan as we put our requirenents together
with our public safety agencies to put together a
robust network. There were a couple of very critica
deficiencies in the existing public safety network.

First, the fire network, the fire EM
network, which also is being used by EMA, as well as
other non D strict agencies, for exanple, canpus
police in various universities in the D strict are

using our 800 negahertz network. That network is an
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800 negahertz trunk network and in public safety
communi cation, it is the |l|atest technol ogy. It's
termed digital radio comunications, and that network
was put in in 1999 and it serves as a good foundati on.

The problem that we face today, and are
attenpting to cure wth these sites that we are
proposing here and others, are that the coverage of
that network are inadequate for 800 negahertz users,
police, fire, EMVS, EMVA. The system provides
ineffective and inefficient coverage within D strict
bui I dings where nost of the work of those critical
agencies and first responders are done and need to be
appl i ed.

So, you know, the wusers of the radio
network go in a building and can no |onger use that
radi o networKk. So the first problem that we address
with this design was to provide additional radio sites
in a network in order to provide a robust coverage in
reliability wthin the entire D strict, including
better coverage w thin buildings.

The second objective was to replace an
outdated and failing MPD radi o networKk. The MPD UHF
network is a conventional radio network. Ther ef ore,
it's older technology. It's 30 plus years old, and it

is failing in the sense that the manufacturers don't
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even provide equipnent for that. So we have to
replace, we have to repair our equipnent in third
party providers.

It also is not a secure network. There is
no encryption on it. It's easy for the bad guy to
listen into comunications, so that there is no
ability for MPD to provide secure conmunication. So
with those two critical requirenents to address, we
worked with our custoner and our vendors and our
project team to put together a robust design to go
from you know, very poor, and in some cases sone of
t he worst comunications in the nation, to be the best
communi cations in the nation, and the funding was
avai | abl e. The spirit of the team was there, so al
we had to do was build the foundation for that.

What it required was going fromfour sites
in the existing network, and | do have maps, | don't
know if you want to pass them around. Do we have
enough or on this top board I can show you. Fromthis

top board if you can see, the coverage of the existing

network, 800 negahertz network, is really just not
ef fective enough. So we cane back from a four site
desi gn. W increased that to a 10 site design.

That's a conbination of existing facilities primarily

using building tops and a coupl e of new towers.
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VW tried to mnimze the inpact on the
envi ronnent by reduci ng the nunber of towers and using
as many rooftops as we could in our design. So
effectively, we have gone from four sites in 800 to
10, and to aggregate police and fire at the sane
| ocations in order to inprove their coverage, as well,
and to allow us to inprove maintenance for the future,
we put both networks on the sane 10 facilities, which
actually adds to a net reduction of sites for WMPD.
They basically have 40 sites, seven transmt and 30
pl us receive. So we have really a net reduction on
t he MPD si de.

W still wind up with a nuch better and a
nore robust network. MPD will have a simlar network
to fire. They will have simlar coverage footprints.
They will be digital. Police will be encrypted and
we wll have nuch better in-building communications.
Qur goal really from the direction of OCTO and our
custonmers was to give, you know, the best network in
the nation, which in the capital really deserve.
Public servants and the people they serve certainly,
you know, need that system

So with that in mnd, the design or
objective was to use as nmany existing D strict

facilities as we have. Six of our sites are District
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facilities, buildings and/or towers, and the others
are sites that are partners of the District, hospitals
and universities, you know, and so with that design,
there were two requirenents.

One, in order to enhance coverage in the
1700 Rhode I|sland Avenue, we chose to use an existing
MPD site. That existing site was an 80 foot tower
wth a 20 foot antenna, and it just wasn't providing
sufficient coverage into the central business district
and external to that area. So our proposition was to
increase the height of that tower to 150 foot and
pl ace sonme of our antennas on the top of that antenna.

So we canme up wth a nonopole design. W
noved the tower that was fronting the road to the back
of the property and we designed our network assum ng
t hat . W received FAA approval and, as M. Donohue
pointed out, we net wth BZA, and | net with the ANC
and SMD and, you know, explained our needs to them
So that explains the rationale for Rhode Island. It
wll be a joint radio network site for police, fire,
EMS, EMA and another critical canpus police and other
agenci es to use the network.

The second site was MMIlan at MMIIan
Reservoir, which is the Public Safety Communications

Center. It's really the heart of our conmunication
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network in the District. Al calls, fire, police,
energency calls, are processed through that center.
It's extrenely critical, that center, and while we,
you know, didn't need that site specifically in our
trunked radio network, because Rhode Island was a
better site, we did need that network  for
i nteroperability and backhaul .

So we had to have a noncontentious
backhaul , so we have fiber. W have a conbination of
fiber, T-1 and sonme mcrowave in the network. So we
have sone sites critical, four sites that we want as
mcrowave in the event that we have a failure of T-1
or fiber from our partners, Verizon and others. Ve
really wanted to nmake sure that we had no failure. So
we needed a m crowave backbone.

It's very standard practice to have a
noncontenti ous interconnected site. So at McMIIlan
right now, there is. Also at MMIlan, we have a
couple of antennas that provide us with coverage to
both federal and surrounding nunicipalities. W have
a couple of systens there already, and they really
require the height that we have asked for. So we have
some interoperability channels at McMIlan today that
we will maintain and put on the new facility.

The rationale in requirement for a new
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tower at McMIlan or thus, the tower that is currently
there is not strong enough to support our mcrowave
and our interoperability antenna system There is
also three towers there today. There are two
nonopol es and an existing self supporting tower.

So we really felt that we, you know, would
conbine those three towers into one self support
tower, so we'll enhance the strength of the tower,
replace the existing self supporting tower wth a
stronger self supporting tower, nove all existing
antenna systens that are there over to the one tower,
and elimnate three towers. So we want it with one
new tower, elimnate the existing three towers and
aggregate our design onto that one system

CHAlI RPERSON GRI FFI S: If 1 understand you
on the MMIllan site, it's being provided? The
mcrowave is part of the redundancy in the system in
case parts go down. Is that correct?

MR BURKE: Yes, sir.

CHAl RPERSON GRI FFI' S:  Ckay.

MR BURKE: Yes.

CHAI RPERSON GRI FFI S: And that's why it
doesn't show up on the graph as one of the sites?

MR BURKE: Yes, sir, that's exactly
right.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR BURKE: It wll not be used in the
t runked radi o networKk.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR BURKE: As part of the radio network,
but it will serve as the prine site for the mcrowave,
t he backup m crowave networK.

CHAI RPERSON GRIFFI'S: | see.

MR, BURKE: So in reality, all 10 radio
sites are backhaul ed through the center, to the PSCC
because that's where we nmanage and dispatch calls. So
all of the sites have to interface through the PSCC,
and we are using a conbination of T-1s and fiber and
m crowave to achi eve that.

Qur goal is to have fiber and m crowave,
but we have to start out with T-1s, because the fiber
network isn't quite ready. So we're going to T-1s,
m crowave, fiber, mcrowave, and that wll be the
progression of that network again to have the greatest
reliability.

CHAl RPERSON GRI FFI'S: Ckay.

MR BURKE: So as a benefit of the overal
network in addition to these sites, or Dbenefits
really, are nmulti fold. W get the coverage we need

for public safety and the citizens. W wll have very
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robust coverage. Second, we wll increase the
capacity particularly of the MPD network. Because MPD
is conventional, they don't get the benefits of the
capacity of trunking, so trunking increases their
capacity.

W get interoperability, which is very
i mportant. Police and fire wll be able to
comunicate to one another over this network, an
extremely inportant benefit of the system Today they
can't communi cate, except for patching of dispatch,
and even then that's not very robust.

Interoperability also extends to the

federal governnent. W are able to tie in federa
agencies, as well as local police, fire, first
responder agencies into our network. So we really

got, you know, a first grade network.

In addi ti on, we add security and
encryption that we haven't had. So, you know, the
overal | benefits to repl ace an ant i quat ed,

conventional system and to, you know, increase the
coverage and reliability on the exiting 800 network
you know, are extrenely inportant benefits that the
overal | design supports, and these two towers play a
very inportant role in the overall system perfornance.

CHAl RPERSON GRI FFI S: CGood. Questi ons,
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Ms. Renshaw?

VI CE CHAI R RENSHAW  Yes. Thank you for
that very interesting explanation of this whole
network wupgrade of your maps wth, | believe, 10
sites.

MR BURKE: Yes, ma'am

VICE CHAIR RENSHAW  Are all 10 sites up
and runni ng now and these are the |ast two?

MR, BURKE: No, ma' am Today in the 800
nmegahertz --

VI CE CHAI R RENSHAW  You need to turn your
m ke back on.

MR BURKE: Sorry. No, ma'am the answer
is that of the existing 800 negahertz sites, these
four sites are operational today.

VI CE CHAI R RENSHAW  Usef ul ?

MR BURKE: Yes, | don't have with ne the
MPD network, a copy of the coverage map of that, but
it's fairly simlar, except they are wusing seven
transmt sites and 40 receive sites because of the
di sparity of the conventional network over the digita
net wor K. W actually need, you know, in the area of
50 sites in order to provide this |level of coverage,
but what we wind up doing is going to 10 sites, and

we're in the process of constructing these sites, of
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course, with the exception of the two that we are
di scussing today, there is a schedule and these sites
are all in various progress along the schedule, |ater
phases of Ileasing, pricing negotiations, construction
pl anni ng, permtting, zoning, of course, and they are
foll ow ng the succession of the schedul e.

W cannot order, you understand, in order
to procure the towers that we need, you know, we
certainly need your approval. W need BZA' s approva
or we can't procure the towers. So | have got, you
know, actually in ny folder here, you know the
procurenent docunents to purchase towers as soon as we
have an agreenent.

W have received FAA approval, so we have
-- the Federal Aviations Conm ssion has agreed to our
towers and so, therefore, then we wll go into
procurenent on the two towers as soon as -- or adjust
them and nend them according to, you know, the wlls
of the Board.

VI CE CHAI R RENSHAW  What is your schedul e
for getting all 10 up and running, if and when?

MR BURKE: Qur objective at this stage is
to have the police network conpletely cut over at the
end of Septenber, and we are turning on these sites

for the fire departnent as nade avail abl e.
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Qur objective is to begin turning on sites
in April/May tinme frane, and to turn on sites right up
through the end of Septenber. So our goal is just to
be conplete with the network upgrades at the end of
Sept enber conpletely for the MPD site of the shop, and
to turn on sites, radio sites, in the 800 negahertz
network as they are avail abl e.

The rationale behind that is that in order
to covert the police over to this new network, we have
to redesign their use of the system because they are
conventional, so we have what we call in the trade, we
have to design a new fleet map. W have to procure
the software and program the radi os, and then we have
to train the users on the new network. So we have a
cut over plan in transition to get us to that
objective, which we're planning for md to end of
Septenber, and we're working closely with Ms. Canpbel |
and others to nmake that happen.

VICE CHAIR RENSHAW  And | believe we'll

hear from our fire representative how bad it is now

for the fire departnent in this conmunications
net wor k?

CH EF SHORT: That's an affirmative,
ma' am Good afternoon, Board. My nane is acting
Deputy Fire Chief James N Short, Jr. | ama 31 year
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menber of the D.C. Fire and Energency Medical Services
Departnent, and | can truthfully tell you this a
Codsend for the ladies and nen who serve you as first
responders, going into burning buildings and other
di sasters.

| can tell you when | canme on in 1971, the
first piece of apparatus | learned how to drive was a
1957 Mack truck, no power steering, no power anything.
At that time, each officer, only one nenber of the
conpany, had a radio. At this particular tine, every
menber of every conpany has a radio and the radios
aren't working so well.

It's one thing to order soneone into a
bur ni ng bui | di ng. | can't tell you how many | have
been in, but for nme to order the younger nen now in
t he departnment that work under ne into these buildings
and they can't talk, it's deafening. | guess that's
the only word | can use right now. But we need your
help, and | would like to ask if you would just
consider if we don't have these 10 towers in place, we
won't be able to have another 9/11 situation |ike we
had in New York and at the Pentagon.

And it was nentioned earlier by Rick, we
now can talk to the police officers. W couldn't do

that then, and we now can talk to the neighboring
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jurisdictions. W couldn't do that then. This system
is actually a CGodsend for the nmen and wonen of the
police, fire, EMA and all the other persons who wll

be using these towers.

W are going to call these canpuses now.
W will be able to talk to the security peopl e w thout
a whole lot of patching over, and this can save lives.

Since | do have your ear now, | guess | am having a
chance now for all of the fire fighters to express to
you the urgency that we feel that we need this. Ve
are going to war at any day now, apparently, and if we
don't, we are still going to need it for everyday
t hi ngs that we do.

To be able to communicate in a building,
if there were fire right now in this room | wouldn't
even be able to hold ny hand up and be able to see it.

| would be able to hear the other guy's respirators
breathing, but as an incident commuander outside of
that building, it's critical that | be able to talk
with the nen and wonen inside of this building who are
here to save maybe your lives or m ne.

So give us, please, what we need and thank
you very nuch for your consideration in this. A so, |
would like to nention that we have been out to the ANC

1B and 5B, and we had some very good dial ogue with the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

207

citizens. They did provide sone letters for us. They
knew the urgency after we spoke wth them as we are
speaking with you now in getting this systemin place.

There were a lot of questions that were
asked and | was glad the citizens did ask those
guesti ons. W were very happy to be able to answer
t hose questions for them Sone peopl e thought there
may be sone inconveniences, but | said when the sirens
cone down the street, that's a small inconvenience,
you know, to help us cone inif we really need it, and
these towers, when they were thinking about what they
woul d ook like in their communities and all.

It's sonething that we mnust have. There
is no if, ands or buts about it. W need them and we
need them as soon as possible, and also there is a
deadline for some of the federal funds for the system

W are told if we don't spend these funds by the end
of Septenber, you get the system up and running, the
federal governnent nmay take sone of the noney back
That would be disastrous, and | know our Governnent
hears our pleas and knows what we need. So with that,
I will thank you very much for allowing me to speak to
you this evening.

CHAI RPERSON (R FFI S: Good. Thank you

very much.
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VICE CHAIR RENSHAW  Just to add to that,

isn't it true, Chief Short, that the fire fighters
of ten speak by cell phone?

CHI EF SHORT: That IS true.
Unfortunately, we had a fire on Capitol HII, a
congressman' s hone caught fire, and wi thout the system
we have in place now with the four antennas, we had
what they call a fail-soft. The systemfailed and we
had to talk to communications by cell phone, very
unf ort unat e. Luckily, no one lost their Ilives and
luckily, we were able to overcone that, at that tinme.

VI CE CHAIR RENSHAW MW/ community has | ong
asked the fire departnent, and we have testified so
before, Chairman Patterson's conmittee, judiciary
conmttee, that we wanted to get an idea of the dead
zone buildings in our area, those where the fire
fighters cannot conmunicate fromthe street inside and
we have never received that.

So | amlooking at the map and | am seeing
a site, Sibley Hospital, not subject of today and UDC,
not the subject of today, and Hughes 4D, not today's
subject, and just to reassure nme, are those going to
be in the works by Septenber?

CH EF SHORT: | can address that, M.

Renshaw. Ms. Renshaw, forgive ne. W have been
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testing a new conponent of the system al so. It is
called the Vehicle Repeater System VRS, where each
one of our nman buckets with the chief officers in it
has a set of antennas that can boost the power and the
signal in areas such as Sibley area.

| can renmenber fire on Sherrier Place when
I was working on Engine 29 where we couldn't talk at
all, but those situations have been renedied now by a
new system and once we get all the towers in place, I
under stand we have sone new ones comng up on Mlitary
Road in Ward 3 and sonme other areas, so there are a
ot of things happening with our new system and you
will be getting that information. W will rmake that
provi ded for you.

VICE CHAIR RENSHAW Wher eabouts on
Mlitary Road?

MR, DONCHUE: Let ne clarify, M. Renshaw

VI CE CHAI R RENSHAW  Yes.

MR DONOHUE: | passed a note to the chief
to et himknow where you were asking about, because I
happen to know where your ANC is.

VI CE CHAI R RENSHAW  Upper nort hwest .

MR DONCHUE: Right, let ne roll back just
slightly if | can. The other sites that are shown on

the map, for exanple, Sibley, Georgetown University,
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those are sites that are going on rooftops, and it's
the position of the Ofice of Planning and the
Department of Consuner and Regulatory Affairs that
those are by right. In fact, we are waiting for a
sign off fromOP on Sibley Hospital as we speak.

Wen those are permtted through nornal
buil ding permt and process, as Rick explained, those
are going into construction and going just as soon as
t hey can. Ohly two sites in the 10 site network
require special exception review, MMIlan and 1700,
so that the others are literally on a fast track. And
you can ask M. Thonas, because we're on the phone
wi th her about every day asking where the OP sign off
is on those antenna applications.

CHAI RPERSON @RI FFI S: But as indicated,
this should all be done by Septenber, all of these?

MR DONCHUE: God willing, it will be done

before that, M. Chair.

CHAl RPERSON  GRI FFI S: Right, exactly.
Ckay.

MR, BURKE: Let nme just clarify also,
these two maps, | think, are hardly illustrative of

the problens that both police and fire have in this
region here. Red neans no coverage, so right now up

in that area that will be served, again, a co-locative
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facility at Sibley Hospital, both police and fire
frequencies and networks and we are resolving that
pr obl em

This problemis real today for all public
safety network users, and so we have to revert to a
talk around. And so what the chief indicated earlier
is that we all work together to find an internediate
resolution to the problem and that is the Vehicle
Repeater System the VRS, that fire is using, so that
we can get better coverage into buildings today, and
t hat system has been depl oyed and i s bei ng used now.

CHAI RPERSON GRIFFI'S:  Those are the white
cubes that are on the side of your red van?

CH EF SHORT: That's affirmative. They
are very effective and the firenmen are just pleased.
W are tickled pink that we can now talk. Mst of the
buildings in the area on K Street, L Street, downtown,
around 19th Street, nostly we go through the doors,
our radi os would do what we call honk out.

CHAl RPERSON GRI FFI'S:  Ri ght.

CH EF SHORT: W would get noise and we
couldn't communi cate any | onger, very dangerous inside
of buildings, and it would happen also in basenents in
a lot of areas and when we go down to the Mtro

tunnel s.
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CHAI RPERSON GRI FFI'S:  Oh, i ndeed.

VICE CHAIR RENSHAW Are they on the
engi nes and the trucks or just the trucks?

CH EF SHORT: They are on the --
presently, we have them on all of the fire chiefs’
buckets and on the engines. W are going to put them
on the trucks al so.

VI CE CHAI R RENSHAW  Ckay.

CH EF SHORT: | think we have six
conpanies now with themthat we tested, but we are in
the process now of having them added to all of the
fire trucks

VICE CHAIR RENSHAW And that will be done
by Septenber al so or before?

CH EF  SHORT: Actual |y, way before
Septenber we should have that done. I am going to
step on a nunber and say at |east before 60 days is
up. We'll have themall hooked up.

VI CE CHAI R RENSHAW Al right. This is
an issue that is critical, our nmutual aid conpacts
with surrounding jurisdictions, and the fact that we
have to be able to comunicate with these fol ks across
the river or nearby, have your designs been reviewed
by t hese ot her departnent s in surroundi ng

jurisdictions or do you plan to do so?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

213

MR BURKE: A couple of answers to that.
First of all, our mutual aid antenna is at McMIIlan
It's one of our mutual aid antennas. The others that
we use are existing 800 negahertz networks today. So
we have in place a fleet map and tal k groups where we
mai ntain mutual aid over the 800 negahertz network, so
that is only going to be enhanced.

Qur coverage wll be enhanced for our
first responders on the fire and EMS side. Mst, with
the exception of one county in the surrounding area,
are on 800 megahertz network. W work diligently to
try to get police and fire on 800 negahertz network
together, but wunfortunately there are no channels
avai |l abl e.

They have all been gobbled up by our
surroundi ng comunities and, you know, we did whatever
we could to get themto relieve for the FCC and the
Region 20 and the COG you know, to release sone 800
nmegahertz channels to us, so we could have both fire
and police on a single network. W couldn't, so what
we cane up wth was the next best thing.

Everything is controlled. VW have a
single controller that allows patching through the
switch, and that still maintains our nmutual aid

conpacts and enhances them and, you know, it's ngjor
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i nprovenent and, you know, we're all pleased wth
heading in this direction.

VICE CHAIR RENSHAW  But ny question was
whet her or not your plans had been reviewed by any of
our mutual aid partners. You said that the nutual aid
antenna is at McM Il an, but have you shared your plans
and your progress reports with the partners in the
nmutual aid areas of surrounding jurisdictions?

MR BURKE: Indirectly, we have net wth
Regi on 20 and explained to them our design. Qur goal
for the next nonth is to invite them into our fleet
mappi ng planning session, because we haven't needed
their input until we got to the fleet map.

So essentially, our 800 megahertz design
woul dn't change, except we would have better coverage
in the city. There will be sone better external, but,
you know, internal, you know, it inproves. So there
hasn't been a need to, at this point, but we are now
in the process with our MPD custoners to plan for that
and, in fact, a neeting tonorrow to set this.
Tonorrow and Friday we neet with MPD to invite the
proper people from the region to participate in our
pl anni ng exer ci se.

VICE CHAIR RENSHAW | have anot her

guestion. W have a big problemin this area with 911
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calls on cell phones. Is this upgrade going to help
in any way at all with cell phone coverage of 9117

MR BURKE: No, this network is really
noncontenti ous public safety. It's our frequencies,
District's public safety frequencies. This inproves
our ability to respond to 911 requirenents, but it
isnt tied at all to the comerci al i ndustry
what soever .

VICE CHAIR RENSHAW So with this new
technol ogy, if soneone were to call in 911 on a cel
phone, you could not track themat all?

MR BURKE: Well, that call will cone in
t hrough the di spatch center

VI CE CHAI R RENSHAW Ri ght

MR BURKE: And then from dispatch, it
woul d be, you know, sent out, so the probability of it
being received increases with the network. The E 911
that you are referring to is being worked on through
another departnment and OCTO, who are pursuing
enhancing the E 911 center, and | think Carolyn nmay be
able to speak nore to that than | wll, but it's
certainly not, you know, a topic that we cane prepared
to discuss for today's neeting.

CHAI RPERSON GRIFFI'S:  Yes, | say we stick

to the topic at hand, and maybe you could provide us
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wth --

VICE CHAIR RENSHAW But this is all very
val uabl e information for the record.

CHAI RPERSON GRIFFI'S:  Yes, no, indeed, it
is. It's all fascinating and | sure would |ike one of
those radios to talk to everybody all around the
pl ace.

VICE CHAIR RENSHAW  Yes, well, we m ght
j ust mention here that through the Energency
Managenent Agency, we were able to get on an al nost
per manent | oan basis, enough 800 megahertz radios for
t he Bet hesda, Chevy Chase Rescue Squad that cones into
the District on a regular basis and could not talk to
the fire departnent here, and this was done several
years ago through the good efforts of ny ANC and the
Energency Managenent Agency. So we do have that
connection. D d you know about that?

MR BURKE: No, ma'am | wasn't aware of

VI CE CHAI R RENSHAW  Aha, see.

MR BURKE: But the fol ks, our custoners,
are certainly aware of it, and if they requested our
support in designing, we would be happy to support
t hem EMA is working directly wth those additional

users of the network, and | am sure if we nade a
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request to Andrew Jackson that he could nake avail abl e
those radios for this group. He mght ask you to
wite a check or two, but --

CHAl RPERSON GRIFFI'S:  Yes, they are pretty
expensive, aren't they? GCkay. Before we get too out
of hand, why don't we focus back on section 212 and
what we are doing here? This is all very informative
and sets the picture and the stage for our
under st andi ng now, | ooking at the special exception.

MR, DONCHUE: There is one other piece to
it, as | introduced at the outset, and that is the
pol i ce departnent.

CHAI RPERSON GRI FFI'S: Yes.

MR DONCHUE: If | can very briefly ask
Oficer Canpbell to speak to WMPDs role in the
pr ocess.

CHAl RPERSON GRI FFI'S:  Excel I ent.

MR DONCHUE: Thank you.

OFFI CER CAMPBELL: I'"'m O ficer Canpbell.
I amalso a 30 year veteran of the Metropolitan Police
Departnent and unlike Chief Short, ny first vehicle
was a Plynmouth Fair 1972.

CHAI RPERSON GRI FFI'S: Yes.

CFFI CER CAMPBELL: For us it's really

critical that we are able to talk to surrounding
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jurisdictions, as well as our police officers in the
field. As having been a field officer and a
di spatcher, | can speak from both ends, especially in
the 7" District and the kind of coverage we have in
the 7" District, because we have peaks and vall eys.

There are points where officers cannot
hear or transmt to the dispatcher and vice versa, and
this system wll enhance our capabilities of being
able to do that. Al so, the encryption part is very
important, because a lot of our citizens conplain
about calling to report incidents or crinmes of that
nature and the bad guys having radios or having
scanners where they pick up the information and even
t hei r names.

So encryption would be a very critical
part to conpleting our mssion, both from a tactical
standpoint for operations that we may do on alternate
channels, as well as coverage around the city and in
buil dings, as well for us. So the ANCs that we
visited were very supportive and asked that we
expedite or you all expedite your decision on this
matter, and we appreciate it. Thank you.

CHAI RPERSON (RI FFI'S: G eat.

OFFI CER CAMPBELL: Short and sweet.

VICE CHAIR RENSHAW | have a question on
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these towers, nonopoles, towers we are tal king about
here. Are you going to rent out any part of this to a
private conpany, co-location?

MR BURKE: At this tine, | have no
know edge of that being part of the interest, so, you
know, our goal is to build the network today for
public safety usage. Wat nay becone of these towers,
we anticipate the need for, you know, nore enhanced
public safety communication requirenents. So our
needs on these towers, you know, for the future would
be there for 700 nmegahertz for high speed data and for
ot hers.

So | anticipate that there will be a need
to use these facilities and we plan for expansions, so
that we don't have to go back and request an expansion
of the roons or new facilities. Regarding comerci al
users, | don't have an answer for you there. |It's not
part of our planning process today.

VI CE CHAI R RENSHAW  Ckay.

MR DONCHUE: Rick, maybe | should add to
t hat . Wll, let nme back up. As Ms. Mtten knows,
during the process in which we were prepping and
filing for these applications, the Zoning Conm ssion
was considering the Zoning Text Amendnment as related

to cell towers, bowls and broadcast towers, etcetera,
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and | asked the question of OCTO when | came on board.

| think the answer is no, there are no
pl ans. These are not designed for nor should they be
designed for co-location of Sprint or Nextel or AT&T
Wr el ess. There are security issues. There are
future use issues. There is capacity of the steel.
There is probably a dozen reasons why it's really not
an appropriate site for co-1location.

It was also inportant to the citizens, and
at least one ANC, 5B, that it not be nmade avail able
for co-location, and that question had to do wth
possibilities for interference or possibilities for
who knows what. So | think the answer is probably no,
but if the Board were to condition its approval as
such, 1 think that would be an appropriate condition.
You certainly have that when you purview.

CHAI RPERSON GRI FFI'S:  Thank you. It's ny
understanding, looking at a couple of these before,
that there is a capacity structurally, as you say, but

also in terns of transmssion capacity for these

towers. |Is that correct?
MR BURKE: Yes, that is correct. I n
fact, at an existing tower, for exanple, St.

Eli zabeth, which is our tower, the D strict's tower

t hat is used excl usively for public saf ety
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comuni cations, we also have ATF as an agency using
that site.

They are a partner of our first responders
and we need to conmunicate with them So in that
particular situation, in order to add additional
antennas, we have to enhance the tower. So it isn't
to our long term best interests to allow comerci al
users on there, because it would require us to upgrade
the towers and expend funds to allow for additional
tenants. So it isn't part of our objective on this
particul ar program

CHAl RPERSON CRIFFI'S:  (Good. And a qui ck,
perhaps nore technical, but there has been a l|ot of
tal k about this encryption capability for the police.
So what do regular conmercial scanners pick up? How
is it different now and what the capacity of the new
systemw || do?

OFFI CER CAMPBELL: Currently, they can
pi ck up everything we say.

CHAl RPERSON GRIFFI'S:  Is that right?

COFFI CER CAMPBELL.: Everything, absolutely
ever yt hi ng. The news nedia can arrive at a scene
si nul t aneousl y.

CHAI RPERSON GRI FFI S: | always wondered

how they did that.
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OFFI CER CAMPBELL: Ch, yes, so they pick
up.

VI CE CHAIR RENSHAW They listen, yes.

OFFI CER CAWVPBELL.: W were doing a
trai ning exercise on one of our alternate channels and
we wusually repeat every 15 mnutes that it's a
training exercise, trying to train new dispatchers.
So we simulated an incident where we had a shooting, a
bank robbery and sonething else, and they were calling
our PIO office to find out where it was, because we
were saying any street, northwest.

CHAl RPERSON GRI FFI'S:  Ri ght.

OFFI CER CAMPBELL: O sonething |ike that,
but they didn't pick that up. They just heard
shooting, robbery, everything, so they wanted to
r espond. So this would give us the ability for them
not to hear. They may hear blurbs of sonething, but
not of the conversation

CHAI RPERSON GRIFFI'S: | see. (Kkay.

VICE CHAIR RENSHAW  And then the police
cars woul d have better transm ssion?

OFFI CER CAMPBELL: Yes, nma'am they woul d,
excel l ent, yes.

VI CE CHAI R RENSHAW  All ri ght.

CHAI RPERSON GRI FFI'S: CGood.
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VI CE CHAI R RENSHAW That woul d be ni ce.

CHAlI RPERSON GRI FFI S: I think we're clear
on that then.

MR DONCHUE: M. Chairman, if you would
like, what we can do now is shift over to site
specific and go through the site plans in both cases
if that's appropriate. W have submtted for the
record the testinony that is responsive to section 212
and also section 2520, and | think OP correctly
addresses sone of the issues that are relevant there,
too, but if you would like, | have got the story
boards up. W can go through the sites if that's
appropri ate.

CHAI RPERSON GRI FFI S: Yes, let's do that
briefly and we'll just see if there is any questions.

If there are pertinent pieces to point out to begin,
that's excellent, and then if there are any questions.

| think it is inmportant to reiterate what is in the
file and what has been said today about the McMIIan
site, and that is that there are three towers, one
nmonopol e or maybe there are two, well, whatever they
are, going down into one.

MR DONCHUE: \Watever they are, they are
goi ng to be gone.

CHAI RPERSON GRI FFI'S:  Yes, exactly.
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VI CE CHAI R RENSHAW Three i nto one.

MR DONCHUE: This is an elevation. This
is the point as we submtted it in the record. This
is an elevation of the existing tower at McMIlan. |If
your back is to the reservoir and you are facing
towards the south, the existing tower at 100 -- can
you pick ne up, at a 180 feet and the nutual aid
antenna | ocated slightly above, pipe nounted above the
180 feet, the building | ocated obviously over here.

The equipnent shelter is located right
adjacent to the building in a screened conpound. I
should say at the outset that the entire canpus of
MMIlan is secure. None of us can get in there to go

and take a look at this, except the folks notto, of

cour se.

The location is enornous. MMIllan is a
| ar ge canpus. I was explaining to Adiff My earlier
when we were tal king about the existing tower, | said

one of the challenges is to get a view of the existing
tower, and really the only good view shed is fromthe
VA, because you got an opportunity to |ook down and
you can see the tower fromthe north

So obviously, setbacks were a (great
consi der ati on. It is an R5 Zone District, but it is

a secure canpus. It's an enornous canpus and when we
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went out to talk to the community, ANC 1B, there was
an awful lot of folks that said, you know, what tower?

Surely there is not a 180 foot tower there. That's
the kind of reaction that we got and, frankly, that's
what we're | ooking for.

So it's a swap, 180 foot tower for 180
foot tower. The two poles are |located actually offset
of the existing tower, and the antennas |ocated on
that pole would go onto the proposed new tower, and
t he m crowave dishes | ocated as shown here.

A word about the m crowave dishes, and if
there is questions about this, | amgoing to defer to
Rick, but mcrowave in its present plan is a bit
fluid. There is sone testing that needs to be done.
There is sonme funding, | believe, that needs to be
done with respect to mcrowave, so we have shown the
| ocations here. In fact, we asked M. Cohen to run

his calculations at a couple different heights just to

be sure.

It's very inportant for mcrowave to have
a clean line of sight, even nore inportant than
cellular, PCS It's literally got to have a clean

shot or it doesn't work, so the mcrowave dishes may
nmove slightly, but otherwise, that's essentially it

for MMIlan, | believe. Are there any questions on
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MM | | an?

CHAl RPERSON GRI FFI'S: M. Zai dai n?

BOARD MEMBER ZAl DAI N Yes, one of the
speci al exception tests is r enoval of al |
nonconf orm ng antennas. | mean, obviously, the only

nonconformng antennas are the nonopoles and the
lattice tower that is going to be renoved there,
ri ght?

MR DONCHUE: That's correct.

BOARD MEMBER ZAI DAIN. Ckay. | understand
that HPRB is review ng the application?

MR DONCHUE: Yes, we have actually net
with and talked with HPD prior to filing as we did
with the Ofice of Planning. | spoke with David
Mal oney. | spoke wth Nancy Cassner about this.
H storic Preservation has got to |look at this one nore
time, but they didn't get anything on file for the BZA
prior to today.

BOARD MEMBER ZAl DAI N: Ckay. Do you
expect any changes in the site plan at that |evel?

MR DONOHUE: No, in fact, when we net
with all the folks that were involved with MMIIan,
there was really no criticism of the -- it was nore
guestions, what about this, what about that?

BOARD MEMBER ZAI DAI N.  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

227
CHAl RPERSON &R FFI S: They are still

studying the 100 year-old antennas to try and get
informed on how our new design mght inpact that,
right?

BOARD MEMBER ZAl DAl N: That's kind of

wei rd bringing new case scenari o ant ennas.

CHAl RPERSON  GRI FFI S: The technology in
ant ennas.
MR DONCHUE: I["m not going to comment,
M. Chair.

CHAl RPERSON GRIFFI'S:  Right, right.

MR DONOCHUE: We thought it was inportant
to do sonmething with the equipnment cabinet, because
it's rather cluttered.

CHAlI RPERSON GRI FFI'S:  Yes.

MR DONCHUE: The vyard next to the
building, so this is a slight redesign, but it is on
file with the Board.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR DONCHUE: The equipnent s now
actually snug up against the building as close as we
t hought was appropri ate. It looks a little better,
but it's not the nost attractive part of the property.

BOARD MEMBER ZAl DAI N: Vell, | am glad

that they are not going to try to nmake you retain the
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exi sting nonopol es, because they are historic.

CHAlI RPERSON QR FFI S: They are
historically significant is what they're trying to
say.

MR DONCHUE: But | just said that.

VICE CHAIR RENSHAW W should ask if the
new nmonopole is going to be simlar to an evergreen
tree.

MR DONCHUE: Not this one, the next one
will.

VI CE CHAIR RENSHAW Not this one?

MR DONCHUE: No, the next one.

VICE CHAIR RENSHAW  The one over on the
Rhode Island site?

MR DONCHUE: Vell, | just said that.
Rhode Island is slightly different, if there are no
guestions on McM I I an.

CHAl RPERSON (Rl FFI S: Yes, any questions
on M I I an?

COW SSI ONER M TTEN: Yes, conmparing M.
Cohen's report and the drawing of the tower and noting
the different antennas and m crowave dishes on there,
ny reading, and perhaps | am just m ssing sonething,
it looks as if on MMIlan, M. Cohen |ooked at four

antennas and two mcrowave antennas, and there are 11
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on your drawi ng, 11 antennas altogether. So I amj ust
wondering, there seens to be a disconnect for ne in
terns of the nunber of antennas that were exam ned.

MR DONCHUE: Yes, in part that has to do
wth ny reference to the mcrowave being sonewhat
fluid.

COMM SSI ONER M TTEN:  Yes.

MR DONCHUE: What M. Burke explained as
M. Cohen was doing his report was that the m crowave
di shes were nore than likely going to go up and be at
165 to 175 feet in height, | believe that is correct,
necessitating sone relocation of the nutual aid
ant ennas.

COMM SSI ONER M TTEN:  Yes.

MR DONCHUE: It was a later filed report.
Wen we asked M. Cohen to analyze it, we gave him
what OCTO s best judgnent is today. He, in fact, ran

the nunbers, prelimnarily ran the nunbers at a nuch

lower elevation, in fact, this elevation, and it
didn't nove the nunbers at all in terns of the RF
em ssi ons.

COW SSI ONER M TTEN: Wll, based on ny
little tutorial from M. Cohen at a previous hearing,
I would have expected that, but | am also concerned

about the nunber of antennas, because it's not the
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sane nunber. For instance, the total in the text is
mentioned to be four dishes and seven whips, and
notw t hstanding the mcrowaves, all the whip antennas
don't seemto be included in the, you know --

MR DONCHUE: Rick, what exactly is the
nunber on McMIlan in terns of dish and the nutual
ai d?

MR BURKE: W are anticipating up to four
m crowave di shes at MMl lan, and just to clarify what
M. Donohue nentioned earlier, because we haven't had
the time yet to shoot the path, what we call shoot the
path, either mrror it or run lasers to determne
where we will see from each site.

W have estimated, you know, using our
planning tools, so we have planning tools for
predictions, so we predicted, but to go to the next
step, of course, would, you Kknow, require your
approval before we expend the tinme and funds to go
ahead and shoot the path to determne the exact
antenna | ocati on. You know, we really need to have
your approval for this tower.

So at that point, you know, then we wl]l
finalize on the appropriate |ocation for the m crowave
ant ennas. The actual nunber of whips that we wll

need on this site, we gave ourselves sone -- you know,
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there are a nunber of antennas there now that are used
for nmutual aid, and we have tried to bal ance our needs
for the future, as well.

I am not exactly sure where the
di screpancies are, so, you know, we were saying the
di screpancies are between M. Cohen's study and our
drawi ng, and so | am not sure how to respond, because
I am not aware of the discrepancy.

COW SSI ONER M TTEN:  Ckay.

CHAI RPERSON Rl FFI S: Can you point out
just the site that you are referencing?

COW SSI ONER M TTEN: Sure, | am | ooking
at, and as | said perhaps | have m ssed sonet hi ng, but
I am looking at page 2 of M. Cohen's report on the
McMIlan Reservoir, and | am then conparing that to
the drawing nunber three of four, which is the |ower
drawing that's on the front corner, and | |ook at
t hose antennas and on the drawing | see four m crowave
dishes and | see one, two, three, four whip antennas,
which the four whip antennas M. Cohen anal yzed al ong
with two m crowaves.

But in the text, and this may be fromthe
OP report or perhaps it was from M. Donohue's
subm ssion, if | can find it, there were supposed to

be a total of 11 antennas, four mcrowaves and seven
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whi p ant ennas. So | am just wanting to clarify what
exactly has been anal yzed and what exactly is going to
go there.

CHAI RPERSON GRIFFI'S: Let's find that, the
| ast thing, because | was |ooking at the first. They
correspond to the draw ngs.

COW SSI ONER M TTEN:  Ckay.

MR DONCHUE: M. Chair?

CHAlI RPERSON GRI FFI'S: Yes?

VR, DONCHUE: | think the confusion maybe
is as follows. There is sonme rejiggering in the
mcrowave and on the whips, | think as M. Burke

spoke, there may be four. There may as nmany as seven.
The special exception application is for the tower.
W tried to concentrate ourselves on that. The Cohen
report really deals with a perception or a question
about health effects.

So what we told M. Cohen was take worst
case, if you will. Wat does CCTO think it's going to

be putting on there ultimately, and to try to give a

nunber that is aggressive, if you wll, so that if
sonmeone were to challenge us and say well, there are
now five, do a new report, it didn't seem to nake

sense to proceed increnentally, if you will.

COW SSI ONER M TTEN: | understand that,
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and | just want to -- you know, it's a little bit
difficult to be under the old regs and have them
t hi nking very nuch about the new regs, but under the
old regs, we're processing the tower as under just
this generic thing about an antenna, because we don't
have sonething that relates to non broadcast towers,
correct, so we're under section 2127

MR DONOHUE: That's correct.

COW SSIONER M TTEN: Ckay. And then
within that, aren't we as well processing the
i ndi vi dual antennas, because they would fall, as well,

under 212 or am | wong about that?

VR, DONCHUE: If we were proposing these
antennas, mcrowave and whip, on this existing tower,
it wuld be Ofice of Planning and D.C. area review
only. 1t would not be before the Court.

COW SSI ONER M TTEN: But that has been
the practice, correct?

MR DONOCHUE: That has been the practice.
In fact, that is the case for the rest of the
net wor K.

COW SSI ONER M TTEN:  Ckay.

MR DONCHUE: The sane tower. That is co-
| ocation, the whips on the tower.

COW SSI ONER M TTEN:  Ckay.
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MR DONCHUE: That was ny point. I

under stand the discrepancy, and | think --

COW SSI ONER M TTEN:  Ckay.

MR DONCHUE: It may have been our
confusing themand saying to M. Cohen be aggressive.

COW SSI ONER M TTEN:  Ckay.

MR DONCHUE: Show as nmany as they think
may go there.

COW SSIONER M TTEN  Ckay. And now | am
remenbering there has been a practice of how
i ndi vidual antennas get approved versus maybe very
strict reading of the ordinance, so |I wll just |eave
it at that and we can nove on now.

MR DONCHUE: Thank you, Ms. Mtten.

COW SSI ONER M TTEN: Ckay. | did have
one ot her. These are sonmewhat generic and | don't
want -- it seens like perhaps trivial questions to
trivialize the inportance of this, because | am not
trying to. | am very aware of the urgency of all

this, but can you speak to, and this can be both or
just this one, lighting on the tower?
MR DONCHUE: The existing tower is lit,
the 180 foot tower is it with a blinking light.
COM SSI ONER M TTEN: And it's just

directed at horizontally or how is that [|ight
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directed, because we have heard in the past about the
di recti on.

MR DONCHUE: My recollection is it's a
bul b wi thout any kind of a deflector up there.

COW SSI ONER M TTEN:  Ckay.

VR, DONCHUE: Again, when we went to the
ANC who presunmably knows it quite well, 1 think one
person asked a question, well, you know, wll it be
lit, and we said the existing one is lit, and there
was a lot of disbelief. It's that kind of a thing.

COW SSI ONER M TTEN:  Ckay.

MR DONCHUE: It will be lit as is the
exi sting one.

COW SSI ONER M TTEN: In the sane nanner
that the existing tower is |it?

MR DONCHUE: That's correct.

COW SSI ONER M TTEN:  Ckay.

MR DONCHUE: So just to conplete, on the
ot her tower, the determ nation cane back no |ighting.

COW SSIONER M TTEN:.  Ckay. So that woul d
be a condition for the other tower, that there would
be no lighting on the tower, 1700 Rhode I|sland?

CHAI RPERSON GRI FFI'S: The nonopol e?

VR, DONCHUE: The nonopole is 1700 Rhode

I sl and.
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COW SSI ONER M TTEN The nonopol e, yes,

sorry.

MR DONCHUE: The FAA did not require
lighting. There is no airfield in the proximty. It
doesn't break the 200 foot plane, so we didn't expect
it to be required to be [lit.

CHAI RPERSON &R FFI S: What about
hel i copters that go flying around there?

MR DONCHUE: CGo ahead, Rick.

MR BURKE: Yes, the FAA' s determ nation
was one of no lighting or painting, and basically what
we have to do is in applying for the tower height that
we did, we had to do a study, which indicated the
| ocation of helipads and airports and there is, you
know, nothing of concern to themin that vicinity, and
in close proximty to --

CHAI RPERSON GRI FFI S: Yes, but they don't
fly around there. That's why.

MR BURKE: Right.

CHAl RPERSON GRIFFI'S:  So just to be clear,
the FAA is not requiring any type of Ilighting, as
opposed to MM Il an in which they are?

MR BURKE: Yes.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR BURKE: That's correct.
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CHAl RPERSON R FFI S: That doesn' t

preclude you fromputting it on there?

MR BURKE: No, it doesn't.

COW SSI ONER M TTEN: | guess that's the
poi nt .

CHAl RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: Is that people are
soneti mes concerned that there will be lighting that
is intrusive to them It's not going to happen at

MMIlan certainly, because it's so far away from
anyone.

CHAl RPERSON GRI FFI'S:  Ri ght.

COMM SSI ONER M TTEN: But at 1700 Rhode
Island, it's a potential adverse inpact if you were to
[ight it. So is there any reason why you would not
accept a condition that there would be no |ighting on
t he nonopol e?

MR DONCHUE: The only thing | have is
that if, for exanple, the FAA changed its rule of
thunb, so that the 150 foot mark was the point at
which they would typically require a |ight.

COW SSI ONER M TTEN: So we could just
wite this condition to accommodat e that?

VR, DONCHUE: Unl ess required by the FAA
yes, nma'am
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COWM SSI ONER M TTEN:  Ckay, okay.

CHAIl RPERSON GRIFFI'S:  Hold on. | nean, |
think we ought to talk about that a little bit.

COMM SSI ONER M TTEN:  Ckay.

CHAlI RPERSON Rl FFI S: Because ny sense is
I would be greatly concerned about that. If there is
a single accident that happens or a near mss, why
woul d we need to have another special exception just
to put alight onit?

COW SSIONER M TTEN:  That's what - -

CHAI RPERSON Rl FFI S And at 180 feet,
first of all, we don't have anything to conpare in
this city on what that height is, but just to have a
blinking beacon, | can't inagine that it's getting
into a 40 foot high row house, but there is a
di scussion for us.

VICE CHAI R RENSHAW And | would think
W th occasional bad weather that we do have in this
region, that it would be necessary to light that just
in case we get socked in with fog and we have
hel i copter traffic, whatever.

MR DONOHUE: M. Chair and Ms. Renshaw, |
think it's a very sensitive issue and Ms. Mtten can
tell you, we talked about it a lot during the Zoning

Conmi ssi on proceedi ngs. The FAA takes it very, very
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seriously. The significance of the 200 foot mark is
an inportant one, and by that | nean if you |ight
sonething that is less than 200 feet, it's an
indication to the folks that have these on their
charts and know what the grade point is, that that
structure is at 200 feet.

CHAI RPERSON GRI FFI'S: R ght.

MR DONCHUE: And it nmay cause sone
conf usi on.

CHAl RPERSON GRI FFI'S:  Right.

MR DONCHUE: Now, the structure wll be
registered, so the folks that fly helicopters, | hope

they're not at 150 feet at 1700 Rhode Island, but --

CHAl RPERSON GRI FFI'S:  They cone real close
to ny house.

MR DONCHUE: Vell, but they know about
the height and they know about the structure. It's
regi stered.

CHAl RPERSON GRIFFI'S:  Right. Ckay.

MR DONCHUE: The lighting itself, M.
Mtten can tell you, it's a sensitive issue and you
ought to proceed carefully on that score.

CHAlI RPERSON GRI FFI S: Right, | guess ny
point is | would rather err on other folks that | ook

at this and regulate it than us putting a condition on
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it that may just need to be reworked. Cay. Vel |,
there it is.

COMM SSI ONER M TTEN: Ckay. And then if
you are anenable to a condition that would prohibit
co-location by comercial wusers, would you also be
anenable to a condition that would preclude any
advertizing, any signs or advertizing?

MR DONCHUE: Yes, na' am

COW SSIONER M TTEN:  Yes, that's all. |
would just like to --

BOARD MEMBER ZAl DAl N Have you seen that
bef or e?

CHAI RPERSON (Rl FFI S: | can just inagine
the view of the slogans that m ght go on these things.

BOARD MEMBER ZAIDAIN. Are there exanples
of that sonmewhere?

COW SSIONER M TTEN:  You never know.

CHAI RPERSON CGRIFFIS:  No, | think that's a
pretty good one.

COW SSI ONER M TTEN:  Actual ly, | nean, we
think, you know, this is clearly a special case, but
then this case will be used to --

CHAl RPERSON GRI FFI'S:  Ri ght.

COM SSI ONER M TTEN: -- set up other

cases, so | amjust asking these questions.
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BOARD MEMBER ZAI DAIN.  No, | see where you

are going and | agree with it. | am just curious if

t hat has ever been an issue before.

CHAlI RPERSON GRI FFI S: Vell, if it isn't,

it would be guaranteed to be one.
BOARD MEMBER ZAI DAIN:  Ch, vyes.
CHAI RPERSON GRI FFI'S:  Ckay.
MR DONCHUE: It does --

CHAl RPERSON GRI FFI'S:  Ri ght.

MB. BAI LEY: M. Donohue, is it possible

to use the mcrophone that's on the table, rather than

the one you are holding? 1It's going in and out.

MR DONCHUE: Ckay.

CHAl RPERSON Rl FFI S; I think we could

probably nove the easels closer then if we are going

to have to do that.

VR, DONCHUE: That could be risky. Are
t hese new?

CHAlI RPERSON GRI FFI S: They were provided
by the H storic Preservation Board. | am going to get

nmyself in a lot of trouble.
MR DONCHUE: This is the site for

Rhode |Island Avenue, and the location is on

1700

t he

nort heast corner. This is northeast D.C This is the

northeast corner, the quadrant, 17" Rhode Island,
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Rhode |sland Avenue, traveling east and west and 17"
Street, traveling north and south.

The site is Zone CG2. It's a part of the
comercial corridor that occurs on a l|lot of Rhode
I sl and Avenue. It does have an MPD police station
there. |In fact, it's the youth services division. It
has been there for as long as anybody can renenber.
There is also a pole that is located on the street
side, on the 17" Street side, right over here
i medi ately adjacent to the building. | have got sone
pretty good photographs, | think, that will show you
what | nean, but the pole has been there for many
years.

Structurally, it can't hold rmuch of
anyt hi ng. The proposed relocated site is in the
nort heast corner of the property, the extrene
northeast corner over here. There is an alley
i medi ately east and there is a vacant |lot inmediately
north. Qur hope is that we're not going to take out
any parking spaces. This site is rather tight wth
respect to parking, and the idea is for us to be in
the extreme corner and hopefully not take out any
spaces, as few spaces that are necessary, | should
say.

Under the original design, there was an
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overhead connection, what is known as an ice bridge
connecting the pole to the police station, and at the
suggestion of Ofice of Planning, that is off the
pl ans. | submtted a new set of plans to the BZA
Those connections are going to be nade bel ow ground
Now. You mght think well, it's silly when we're
tal ki ng about 150 foot pole to deal with an 8 foot ice
bridge, but, in fact, it's pretty unsightly and at
OP' s suggestion, we have made that nove and put those
facilities bel ow ground.

CHAI RPERSON GRIFFI'S:  The function of the
ice bridge, obviously, is to break the ice as it's
falling off the pole. 1Is that correct?

MR DONCHUE: Vell, it's ducked back to
carry the cables. That's the primary feature.

CHAI RPERSON GRIFFI'S: | see.

VR, DONCHUE: But it's an ice bridge,
right, so that the ice doesn't formon the coaxial and
cause failure.

CHAl RPERSON GRI FFI' S:  Ckay.

MR DONCHUE: So those wll be below
gr ade. W are going to trench to connect the two
buil dings, the pole and the building, | should say.
The existing pole wuld be renoved, so the

nonconf orm ng question, | suppose, gets addressed.
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W do have a pole elevation. This is a
little different configuration than what you saw at
McMIlan, but it does indicate, and they are called
out here, the MPD transmt and receive antennas and
fire and EM5S transmt and receive antennas and so on
up the pole. kay. The ice bridge is taken off, so
t hat change has been nmade here, as well.

As Chief Short and Oficer Canpbell
mentioned, we did have a series of neetings, as a
matter of fact, with the ANC By coincidence, we
literally ran into a redistricting, so we originally
were neeting with ANC 5A and subsequently went to 5B,
but we did have sonme, | think, very productive
conver sati ons. W had a separate SMD neeting, and
t hen got unani nous support of the ANC, and that letter
is in the record, and | believe it does evidence that
they would |ike to see expedited treatnent of this.

It was very interesting. Wen we went out
to the ANCs, there was an awful |ot of conversation in
this nei ghborhood about coordination anong MPD and
community policing and what the fire has done or
hasn't done for the conmunity. It was a great
situation, frankly, to walk into as counsel for OCTQ
because they were clearly interested in tal king about

conmuni cation and we were proposing a comunications
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facility. W do have sone photographs of the existing
pol e and the proposed pole, | think.

CHAI RPERSON GRI FFI S: Those are the sane
as in the record, correct?

MR DONCHUE: That's correct.

CHAI RPERSON GRI FFI S: Yes. And that is
the 100 foot pole, the existing?

MR DONCHUE: That's correct.

CHAI RPERSON &Rl FFI S: And you're
dinmensioning it to the top of the two antennas or how
many there are on the proposed new -- the 100 feet is
to that the top of what is appearing as a white?

MR DONCHUE: It's an 80 foot pole.

CHAl RPERSON GRI FFI'S:  Got cha.

MR DONCHUE: Total height.

CHAI RPERSON (R FFI S: Right, tip to the
wi dt h.

MR DONCHUE: Exactly. But as we
identified the first couple of times we went out
there, it's a rather tough location, especially for

the folks that live right on 17" Street. There is

also a generator here in the right of way. It was
built. | think it was part of the Y2K  The generator
is, in fact, in right of way and MPDis -- well, it is

what it is. It's not part of this application, but it
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is shown on a few of your photographs.

This is the proposed facility and a shot
taken fromacross the street. This is a simulation of
the pole in the extreme northeast corner, and | don't
know if you can pick it up here in the corner, but
this is part of the wused car |ot and conmmercial

activity that continues on eastbound on Rhode Island

Avenue.

There is a 16 foot alley, as | nentioned,
imredi ately east of the facility. It's a secure
facility today. It's fenced off. It's a police

departnent facility, so we feel pretty confident that
it's not going to be any kind of an attracted
nui sance, and as we saw in the Ofice of Planning
report, | think they recognize that noving it nore
interior, if you will, really was an enhancenent of
t he exi sting condition.

CHAI RPERSON Rl FFI S: Ri ght . Vel |,
doubt that you are ever going to hide these things,
and that's the whole point of it, correct? Al though
you have franmed it nicely with that tree branch in
front.

MR DONCHUE: Thank you, thank you

VICE CHAIR RENSHAW It would nmake a nice

evergreen tree.
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CHAl RPERSON GRI FFI'S:  Yes, actually --

VI CE CHAI R RENSHAW A tall one, but it
coul d be done.

CHAl RPERSON Rl FFI S: You nentioned
sonet hi ng about FAA regul ati ng pai nting.

VR, DONCHUE: They typically run the two
det er m nati ons. It's called a determnation. They
typically run the two together, but it can vary, and
where this occurs is oftentines in the big --
Tenl eytown, for exanple. Above the 200 foot nark,
there is a certain lighting requirenent.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR DONCHUE: Above anot her break point,
there is a striping.

CHAl RPERSON GRI FFI'S: | see.

MR DONCHUE: You will often see towers
that are red and white.

CHAI RPERSON GRI FFI'S:  Ckay.

MR DONCHUE: Neither is required here, so
gal vani zed is what is proposed.

CHAl RPERSON GRI FFI'S: Ckay.

VI CE CHAI R RENSHAW Is it necessary to
run guy wires, | think that's what they call it, to
stabilize the pol e?

VMR DONCHUE:  No.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

248
VICE CHAIR RENSHAW It isn't? Cood.

VR, DONCHUE: No, in fact, by definition
this type of structure, nonopole, means no guys. A
guy tower would be a different type of a structure.

CHAl RPERSON Rl FFI S: What actual ly
determ nes doi ng a nonopol e or a frame construction?

MR DONOCHUE: Well, a couple of different
t hi ngs. It mght be a soil situation. A nonopol e
goes deep into the ground, and these have secure
footings. It mght be load. A lattice structure wll
carry a good deal nore load. At certain heights, the
nmonopol e is just, frankly, inappropriate. You know,
wel | above this height is not a good idea to be using
a pole, but it's oftentimes a design choi ce.

CHAI RPERSON GRI FFI'S:  Ckay.

MR DONCHUE: Many of the surrounding
jurisdictions that |ooked at this said well, stay away
from the lattice structures. Those are unsightly.
Use the poles. It's a different application, | guess.

CHAl RPERSON GRI FFI' S:  Ckay.

MR DONCHUE: A different fit.

CHAl RPERSON GRI FFI'S:  Good. Any questions
then on site specific, MMIlan or Rhode Island by the
Board? Any other questions on that, clarifications?

VI CE CHAI R RENSHAW Just curious, wth
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the ANC neeting, first ANC 5A as nunbered and then 5B

at that public neeting, were there any fire and police
or do you want to call them lines people, in other
words who would be on the front line, I amnot talking
about officers or shall we say headquarter type
people, but those who would be on the line to hear
about this enhancenent of the comunication system and
to interact with the public?

CHI EF SHORT: Rank and file officers, you
nmean, the nmenbers?

VI CE CHAI R RENSHAW  Yes.

CH EF SHORT: At the neeting? No.

VICE CHAIR RENSHAW From the |oca
firehouses.

CH EF SHORT: No, they were not there.

VICE CHAIR RENSHAW O from the station
house?

OFFI CER CAMPBELL: No, ma'am but ny
di spatchers are inforned of the new changes, so on our
side, and once we start the training, then our
officers in the field wll know about t he
enhancenents.

VI CE CHAI R RENSHAW  Ckay.

VR, DONCHUE: The ANC neeting at 5B, |I'm

sorry, chief -- the ANC neeting at 5B was, in fact, at
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the MPD station on Bl adensburg Road.

VICE CHAIR RENSHAW | just think it's a
m ssed opportunity. W always try to encourage as
much as possible, the people fromthe firehouse or the
people fromthe station to interact wwth us at an ANC
nmeeting, if possible, if their schedules allow and
this woul d have been a great topic, so anyway. | just
want ed to ask.

CHAI RPERSON Rl FFI S: Good. Anyt hi ng
further in presentation of the case?

MR DONCHUE: No, M. Chairnan.

CHAl RPERSON GRI FFI'S:  Excel | ent.

VR. DONCHUE: Unless there are any
guesti ons.

CHAI RPERSON  GRI FFI S: I think we have
satisfied our questions. W can nove ahead w th ot her
Governnment reports. | noted that you did indicate
that fol ks may have other scheduling problens, and so
I would leave it to your discretion whether you want
to maintain your witnesses here. | don't anticipate,
if it's okay with the Board, that we would have any
further questions for the wtnesses, so at your
di scretion. Let's go then to Ofice of Planning s
report. | think we can summari ze.

MR DONCHUE: M. Chairman?
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CHAI RPERSON GRI FFI'S: Yes?

MR. DONCHUE: The folks who are sitting at
the table here are going to nmake up their own mnd.
Specifically, if there is nothing from M. Cohen, he
does have a rather pressing engagenent. Geat, thank
you.

CHAI RPERSON GRI FFI'S:  Absol utel y.

MR DONCHUE: Sorry to interrupt.

CHAI RPERSON  GRI FFI S: Good. Ofice of
Pl anning, which if you want to start with McMIlan, if
you see differences, and then we wll go to Rhode
I sl and.

M5. THOVAS: CGood afternoon, M. Chairnman,
nmenbers of the Board. | am Karen Thomas with OP's
recommendati on concerning the request by the Ofice of
the Technology Oficer to wupgrade its existing
energency conmunication system by installing new
lattice towers for the co-location of antennas and
m crowave dishes at 320 MM Ilan Drive and 1700 Rhode
I sl and Avenue.

Wth respect to the teleconmunications
site at 320 MM Ilan Drive, OP has no objection to the
applicant's proposal to consolidate their existing
system with a new lattice tower at 180 feet. The

existing and proposed lattice tower location is
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insider of the secured canpus of the MMIIlan
Reservoir. The tower wll not be |ocated near any
residences and the health and safety of the
resi dential neighborhood is not adversely affected.

The ol der nonopoles and lattice tower wll
be renoved and this represents a visual inprovenent on
the site. The location of the tower is necessary to
support the required coverage area. The tower will
not be readily visible from the inmedi ate residences
al ong Bryant Street since the area behind the tower is
a steep tree lined hill, which slopes up from Bryant
Street.

The tower needs the elevation to clear
terrain and existing structures, and a new system wi ||
not detract from the neighborhood s street-scape or
the future devel opnent of the nei ghborhoods abutting
the reservoir.

oP supports t he appr oval of t he
installation of the replacenent lattice tower, which
wll encourage co-location to |imt the visual
intrusion of antennas. Could | go on to Rhode Island?

CHAI RPERSON  CRI FFI S: Yes, let's run
t hrough them both and then we'll take questions.

M5. THOVAS: Any questions?

CHAI RPERSON GRI FFI'S: Go t hrough bot h.
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M5. THOMAS: (xay.

CHAl RPERSON  GRI FFI S: And then we can
conbi ne themall.

M5. THOVAS: At the other |ocation on 1700
Rhode | sl and Avenue where OCTO proposes to replace the
existing 100 foot tower nonopole with a new one, 50
foot tall pole, the new site wll include three
m crowave di shes, three panel antennas and 10 whips at
various heights on the pole.

According to 212, the proposal does neet
the requirements as follows: The replacenent poles in
the Jlocation is an inprovenent to the current
situation where the existing pole detracts from the
street-scale along 17" Street and Rhode |sland Avenue.
The proposed new location is at the northeast corner
of the property, abutting an alley and is less of a
conprom se to the safety of the nei ghborhood.

The new pole wll be taller than the
existing by 50 feet and structurally able to
accommpdate nore antennas than what currently exists.
No review by the Hi storic Preservation Board 1is
required for this site. The new location wll be
screened and protected from unauthorized access since
it will be located in a secured conpound.

Upon installation of a new structure, the
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older tower will be dismantled and renoved from its
current location. No increased traffic is expected to
the site, except for routine maintenance. OP believes
that a new tower represents an inprovenent in terns of
reduced visibility of antennas in the imed ate
nei ghborhood and enhanced communication for the
District.

In conclusion, OP has no objection to the
upgrade of the telecom system at this location, and
reconmends approval of OCTO s special exception
request. Thank you.

CHAI RPERSON GRI FFI S: CGood. Thank vyou
very much. One quick clarification, you heard the
applicant's representative indicate that the MMII an
was, in fact, zoned. They are 5B and | know you did
your anal ysis based on that. Do you concur with that?

M5. THOVAS:  Yes.

CHAI RPERSON GRI FFI' S:  Ckay.

M5. THOVAS: We did concur that it was.

CHAI RPERSON CRIFFI'S:  Okay. It's a snall
matter that wouldn't hold anything up, but | wanted to
get clarification. Also, in 212.3, it is part of our
requirenent that if review of Hstoric Preservation
Board is required, that it is done before the hearing

before this Board. Is it your wunderstanding that
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IS required?

MB. THOVAS: Vell, they are only subject

to review per the Federal 106 regul ation.

really is,
just have a

what happen

CHAI RPERSON GRI FFI'S:  The section 1067

MB.  THOVAS: Section 106, and all that
in this instance, it would require themto
witten statenent to that effect. Usually

S is that they will just sign off on it

when the review comes in, and in this case, there was

not hing for

themto sign off on, so they will provide

us with a witten statenent and we wll submt that

for the record.

section 106,

CHAI RPERSON  (RI FFI S: Ckay. But it's
which is Federal H storic Review.

M5. THOVAS: That's correct.

CHAl RPERSON GRI FFI' S: kay.

BOARD MEMBER ZAl DAl N | don't know why

t hat woul d apply.

CHAl RPERSON Rl FFI S: Me neither, but the

feds get involved in everything.

speaki ng of

MM I an?

(202) 234-4433

BOARD MEMBER ZAI DAI N: [ know, and

that, was CFA required to review the

M5. THOVAS: CFA, no.

BOARD MEMBER ZAI DAIN.  Ckay.
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M5. THOVAS: No.

BOARD MEMBER ZAl DAl N: M. Chair, | wll
point to -- excuse nme, and 212.3 does talk about
concept review and approval. I nmean, | am not

intimately famliar with HPRB's process, but it seens
to me that the way counsel was describing his neeting
with HPRB, that he did get concept approval.

CHAl RPERSON GRI FFI' S:  kay.

BOARD MEMBER ZAl DAl N: Wul d you dispute
that? |s that true?

MR DONCHUE: Well, they do have an
informal, if you will, concept review. This has been
nore of a partnership. W have worked closely with COP
and with HPD, and ny expectation is that when M.
Thomas gets back after today that HPD is going to sign
off, at OP's recommendation that HPD will sign off on
t he application.

BOARD MEMBER ZAl DAI N So you have got
HPRB waiting on you and you have got OCTO waiting on
you to sign off on the other antennas.

M5. THOVAS: R ght.

BOARD MEMBER ZAl DAI N So you have got a
| ot of pressure on you.

VR, DONCHUE: She is quite popular these
days.
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M5. THOVAS: R ght.

CHAI RPERSON GRIFFIS: Al right. For our
purposes just to be clear on it though, | think we can
establish, and if everyone is confortable, that, in
fact, the conceptual review is in process and we have
had confirmation that there is no problem so that we
don't have anything, you know, that comes out |ater.

M5. THOVAS: There is no problemwth the
application fromhistoric office.

CHAI RPERSON CGRI FFI S: Ckay. Because even
for conceptual review and approval, you are going to
have to go on a consent cal endar before the Board. |
mean, it would take Board actions to have that. The
staff couldn't just sign off onit.

BOARD MEMBER ZAl DAl N: So they have a
formal concept?

CHAI RPERSON GRI FFI'S:  Absol utel y.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAI RPERSON R FFI S: And so | would
imagine this goes to the consent, but | think we can
proceed with the assurances that that is happening.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAl RPERSON  GRI FFI S: Ckay. Any ot her
questions from the Board of the Ofice of Planning?

Appl i cant have any cross exam nation of the Ofice of
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BOARD MEMBER ZAl DAl N: I think we had to

wai ve in the Rhode Island report.

CHAl RPERSON (Rl FFI S: Is that so? \%%

records don't indicate that.
BOARD MEMBER ZAIDAIN: | think
M5. THOVAS. That's not correc
BOARD MEMBER ZAl DAIN:  Easy.

CHAlI RPERSON (R FFI S: See, it

so.
t.
Al right.

may not be

SO easy to get on these sign offs. They obvi ously

have sone battl es going on.
BOARD MEMBER ZAl DAI N Vel |,

am upset, because that was going to be th

now, see, |

e first tinme

| was going to reconmend deni al over waiver.

CHAlI RPERSON GRI FFI' S Yes.

BOARD MEMBER ZAl DAI N: But since | can't

do that --

CHAI RPERSON  CRI FFI S: Ckay.

[ have

indication that they were both, Exhibit 28 and 26 in

the Rhode Island, were tinely filed, so

I think we

will proceed with that. W do need to waive in the

ANC reports, which we can go to now. You

need to get

your revised master ANC reports 1B attendant to the

MMIlan site and al so 5B.

5B woul d need to be waived in.
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hear any objections from the Board, | think we can
waive that in and accept it for what it is, Exhibit
27. As indicated, the applicant has already stated
that they have met with two ANCs and al so based on the
redistricting, so we can only assune that sone of the
del ay was based on that.

You wanted just to review those briefly,
Ms. Renshaw?

VI CE CHAI R RENSHAW ANC 1B net with the
applicant on February 6, 2003. This is in a letter of
February 7, 2003, signed by Deborah Thonas, the chair,
and Philip Spalding, the secretary, this is Exhibit
26C, and there were a quorum of nine of 11 nenbers
voting, and they voted unaninously 9 to O to support
the application, and it stated in the letter that the
conm ssioner's questions regarding public safety of
m crowave installations were allayed by Lavell
Saunders of the Chief Technol ogy Ofices.

Under st andi ng the inportance of the system
to the public's welfare, ANC 1B requests that the
Board of Zoning Adjustnent act on this request
expeditiously. ANC 5B net with the applicant on March
6", and the Conmission voted to take action, 11
conm ssioners present and voting. A notion was nade

to inprove the antenna structure at 1700 Rhode |sland
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Avenue, N E., and to expedite the processing of this
application because of the urgent need for antenna
structure relative to public safety in the District of
Col unbi a, and the notion passed unani nously.

CHAI RPERSON (Rl FFI S: CGood. Thank you.
That's also your understandi ng? There is no
additional information you would Iike to provide
regardi ng ANCs?

VR, DONCHUE: No, M. Chairman, | think
that's all.

CHAI RPERSON GRI FFI'S: CGood.

MR DONCHUE: Self explanatory.

CHAIRPERSON GRIFFIS:  kay. | did skip
over, there was one DDOI report attendant to the
MMIlan site, and they are, in fact, recomendi ng
approval . O course, they review this for any
transportation issues or aspects of the proposal, and
they didn't see any in consolidating the existing
towers, and they also just point out the fact that the
current transportation use in the District poised to
access the site wll not change. That is all the
notes I have in terns of the agency reports.

Are you aware of any other reporting
agenci es on the application?

MR DONCHUE: No, | am not.
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CHAI RPERSON GRI FFI S: Ckay. Very well.

Then | can ask for anyone else, at this point, that is
here to testify either in favor or in opposition to
either application. W would have Application #16988
or #16991. Is that correct? Now that | have shuffled
all these papers indeed. Anyone else here to give
t esti nony today?

Not seeing anyone approach the table, |
think we can nove on to any concluding remarks you nay
have.

MR DONCHUE: Il will be very brief, M.
Chai rman, because | know you have had a |ong day. I
am very pleased at the cooperation and coll aborative
effort between the Ofice of Planning and the various
agencies that have hel ped OCTO along in this process.

Wien we first looked at it, we |ooked at
the tinme franes that they were giving us, it didn't
| ook very likely, but | think that the folks at OP
were very, very helpful and | think the staff at
Ofice of Zoning were certainly very helpful, and the
Board accommodated us in our request to be heard and
heard expeditiously. It is <certainly very nuch
appr eci at ed.

The wurgencies that were articulated by

Ri ck Burke, Chief Short and Oficer Canpbell are very
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real . They talk about a Septenber date to spend the
noney. Construction takes a lot nore than just
witing a check, and there are approvals and there are
sign offs and procurenent, all kinds of things have to
happen.

The rooftop installations are, as stated
by M. Burke, going forward right now, but these
applications that have a much longer lead tine were,
frankly, a real worry when we first |ooked at their
scheduled. So | am very pleased to have been hurried
here today and we're pleased to be through today,
especially considering how long you went in your
nor ni ng agenda.

| would submt that we have net the burden

of proof and satisfy the criteria contained in the

code. | think we have been sensitive to the issues
that were identified during the text anendnent. You
may recall that | submtted sonme information to the

Zoning Commission in connection with the OCTO work
but we have treated these two separately as BZA
speci al exception cases.

| don't really have anything further, but
| certainly appreciate your tine this afternoon and
t hank you.

CHAI RPERSON GRI FFI S: CGood. Thank vyou
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very much. Is there any last questions from the
Board, any clarifications? Gkay. | think it would be
best then to nove ahead with action, and what | woul d

like to do is propose two notions and we can take
t hose sinmul t aneously.

The first notion, of course, would be for
the approval of Application #16988, which is the
speci al exception to repl ace t he exi sting
t el ecommuni cations tower, poles and one lattice tower
and equi pnent shelter as part of the District's
enmergency comunications network under section 212,
and that is for the premses at MMIIlan Drive, 320.

Let nme post the two notions in general,
and then we can have deliberative discussion on the
notions and on conditions in order to gain final
action by this body.

The second woul d be appr oval of
Application #16991, and this would be for the nonopol e
at prem ses 1700 Rhode Island Avenue, N E, and which I
mght add is a nmuch nore attractive design. Do | have
a second on those notions?

VI CE CHAI R RENSHAW  Second.

CHAI RPERSON GRI FFI'S:  Thank you very nuch
Ms. Renshaw. Let nme first speak generally to the

nmot i on. | think it has been clear, and | think even
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before we started this hearing, the inportance of
energency preparedness and the conmunication network
that facilitates that in its preparedness and in its
action in our daily lives in the city and also,
hopefully never, but in any sort of catastrophic
event. So we were clearly attentive to the issue.

I think that the Zoning Regul ations that
need to be addressed in terns of 212 have been
adequately broached in the witten form and in the
oral testinony that we have heard today in terns of
satisfying the special exception case, so | wll not
reiterate the entire argunments with that.

However, as all special exceptions, there
are potentially adverse inpacts that need to be
conditioned, so that we can either elimnate or
mtigate those, and so with that, | would open the
di scussion for potential conditions to each of these
appl i cations.

VI CE CHAI R RENSHAW M. Chairman, | go
back to ny request that there be no co-location, and I
believe Ms. Mtten has added to that no signs.

CHAI RPERSON GRI FFI'S:  Ckay.

COW SSI ONER M TTEN: | think we need to
clarify co-location by comrercial users.

VI CE CHAI R RENSHAW Commerci al s users,
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correct.

COW SSI ONER M TTEN: But encouragi ng co-
| ocati on anbng agenci es.

VI CE CHAI R RENSHAW  Correct.

CHAI RPERSON QR FFI S: Rat her t hat
precl udi ng sonet hing, can we not nmake a condition that
is addressing what we actually want? | guess ny point
would be in the future, in five years, what happens if
this whole systemis privatized, but provides the sane
servi ce?

I nmean, | don't know that that's a
potential, but that's where ny thought process goes.
Is there a condition that would adequately address
both of your concerns and perhaps the Board's
concerns, and that is that these poles be used
exclusively for -- | wll probably need help with the
specific |anguage, but for the D strict's energency
conmmuni cati ons networ k?

COW SSI ONER M TTEN: To be honest wth
you, | think the preclusion is probably better,
because let's say that sone other non-energency, but
still District function should want to co-locate
there, | mean, | don't think you wuld want to
preclude that or nake them conme back for some kind of

zoni ng acti on.
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CHAl RPERSON GRIFFI'S: Al right.

VI CE CHAI R RENSHAW  And even --

CHAI RPERSON GRI FFI S: | guess what are we
trying to stop? Wat are we trying to mtigate?

VICE CHAIR RENSHAW M. Chairman, even if
privatized, it would be best for the private operator
to understand that on these very crucial nonopoles,
towers, that there be no commercial co-location and no
commercial signs. So that is not going to restrict a
private conmpany if it is the operator of these
facilities. Do you get ny drift?

CHAI RPERSON (R FFI S: Yes, | guess |
wonder will we know what the difference is between if
that's privately owned or that's publicly owned?

BOARD MEMBER ZAI DAIN.  Way don't you just
say no antennas for commercial use, so if a comercia
provider puts on up there that's for public use, it
would still be okay. | don't know. | amjust trying
to --

CHAI RPERSON  (RI FFI S: Yes, indeed. |
guess we can open this discussion a little bit for
clarification. Ofice of Planning?

M5, THOVAS: Yes, from ny experience in
the industry and having been with OP, we are trying to

encourage co-location on existing structures as a way
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of reducing the visual intrusion of antennas all over
the city.

CHAI RPERSON GRIFFI'S: R ght.

M5.  THOVAS: That said, there is also
another issue that you <could look at is that
commercial carriers, let's say the Sprints and the
Nextels of the world, do provide revenue when they
| ocate at these sites. Wuld we be preventing a
source of inconme to the District if they own these
towers? | don't know.

BOARD MEMBER ZAIDAIN. What | was going to
say, | don't want to get into the second point, but I
think the first point is a good one in terns of the
co-1l ocati on. | think she brings up a good point, |
nmean.

CHAlI RPERSON GRI FFI S: Yes, what are we
trying to --

BOARD MEMBER ZAl DAl N The nore | think
about it, if a commercial carrier wants to locate in
that general area, then there's a service need for a
private area. Do we want to force themto try to get
up an antenna on their own or to work out an agreenent
with the a District agency to get an antenna up there?

CHAl RPERSON GRIFFI'S:  Let nme hear from M.

Mtten, because she brought it up, also, M. Renshaw,
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but what are your concerns with -- what are we trying
to safeguard in terns of co-location?

COMW SSI ONER M TTEN: Vell, | rmean, the
point Ms. Thomas raises is true about the fact that we
are encouragi ng co-location and, you know, we want to
have as few towers and nonopol es as possi bl e.

CHAI RPERSON GRI FFI'S: R ght.

COW SSI ONER M TTEN: I think in this
particul ar instance, because the facility being
erected, the tower or the nonopole, is neant to
provide for expansion in the future and | dare say

that with these facilities, you know, there is a
public safety issue and, you know, there is, you know,
nmuni ci pal responsibility issues here that are
different fromcomercial denmands.

And | think that we should be involved in
safeguarding the capacity of these for use by the
city, because a structure for conmercial use is going
to be scrutinized nuch nore heavily, because it
doesn't have the weight behind it of neeting this very
essenti al public servi ce, not wi t hst andi ng t hat
everyone uses their wreless devices, and that's a
very inportant public purpose also, but it's not in
the sane category as |life safety.

MR DONCHUE: Could | rmake a suggestion,
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M. Chairman? | amnot here to pitch for co-location,
but | think Karen is right. It may be that the
determnation is co-location of, for exanpl e,
additional whips on here would be appropriate. You

could allow that by an anendnent of the special
exception. dearly, OCTO woul d have to consent. They
woul d have to consent in any event.

CHAl RPERSON GRIFFI'S:  Right, right.

MR DONCHUE: The District would have to
weigh in. OP would weigh in, and if the Board felt it
was appropriate or nore appropriate than a proposed
new structure, you could amend and that doesn't cause
an awful |ot of hardship.

VICE CHAIR RENSHAW However, in that
regard, there would be comunity concerns or there
could be community concerns because of possible
emssions from the co-locators and also comunity
revi ew. The conmmunity would want to take a |ook at
this and whether or not this comercial co-location
woul d, shall we say, erase the need to go before the
ANCs and nmake a pitch for.

MR DONOCHUE: Well, if you were to anmend a
speci al exception, you would proceed to the ANC and
you would satisfy their questions about em ssions or

i nterference.
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CHAlI RPERSON GRI FFI S: Your point is we

could condition it and if there has to be change for a
co-location, they would conme back in.

MR DONCHUE: Cone back to the Board.

CHAl RPERSON GRI FFI'S:  Ri ght.

COMM SSI ONER M TTEN: Right, | think
that's good.

VMR DONCHUE: Wi ch al ways neans back to

t he ANC.

COW SSIONER M TTEN:  Ri ght.

MR DONCHUE: So | think it would be
addressed in that case. It would put an additiona

step on a commercial user and have to --

CHAI RPERSON GRIFFIS: R ght. | don't have
a strong concern. | just think we need to be cautious
about how we becone the regulating body for an
expertise that we may not necessarily be able to
predict where its changes will be, but to that, that's
fine. | think it's good, definitely the signage.
Al t hough, there mght be some nice banners on there,

but nonetheless, is it appropriate?

BOARD MEMBER ZAIDAIN. | have a suggestion
for another condition. Just as a safeguard, a
catchall, that any and all nonconform ng antennas and

pol es be down before a C of O s issue.
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COW SSI ONER M TTEN: Vell, first of all,

| think the spirit of what you are saying we can
capture, but there aren't certificates of occupancy
i ssued for --

BOARD MEMBER ZAI DAIN.  Real | y?

COW SSI ONER M TTEN: -- antenna towers
and nonopol es, only building permts, but | think that
the condition could be not nonconformng, but the non
functioning towers and nonopol es.

BOARD MEMBER ZAl DAI N Yes.

COW SSI ONER M TTEN: That in each case,
that these facilities are neant to replace shall be
renoved once they are out of service. That could be a
condition that | was going to suggest, as well.

M5. THOVAS: Could | add just one nore

t hi ng?

BOARD MEMBER ZAI DAIN.  You can suggest.

M5. THOVAS: Yes, on that sane note of
adding nore antennas and stuff, if you look at the

hei ght of these poles let's say at 180 feet or so,
they could only take a certain anount of antennas, and
structurally they would only be able to support a
certain amount of antennas and they need height,
spaci ng at various heights, required spacing.

So, you know, it's not as if we're going
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to have a whole -- or it could allow a whole
proliferation of any other types of antennas in any
event, and it would require sone structural approva
before that could be determ ned anyway.

BOARD MEMBER ZAIDAIN:  Are you speaking
towards the co-location issue?

M5. THOVAS: Yes, |'msorry, co-location.

BOARD MEMBER ZAI DAIN.  Ckay.

M5. THOVAS: And if you are considering
adding nore antennas to this, it mght require an
increase in height, which would require, you know, a
different set of approvals in any event, which may not
happen.

CHAl RPERSON GRI FFI'S:  Ckay. M. Zai dain,
did you understand all that?

BOARD MEMBER ZAI DAIN:  Yes, | --

M5. THOVAS: Sorry if | confused you, but
that was just in sunmation.

BOARD MEMBER ZAIDAIN.  You didn't confuse
ne. You mght have confused the chair. Dd she
confuse you? Don't answer that.

MR DONCHUE: Right. You know, frankly, I
was paying a bit nore attention to your --

BOARD MEMBER ZAl DAl N: It seems to be

boiled down to if there is going to be any co-location
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on this structure, it has to cone back first.

CHAl RPERSON GRI FFI'S:  Right.

VI CE CHAI R RENSHAW  Exactly.

BOARD MEMBER ZAl DAl N: A specia
exception

COW SSIONER M TTEN:  For commerci al use.

BOARD MEMBER  ZAl DAI N Ri ght, for
conmer ci al use.

CHAI RPERSON (Rl FFI S: That's what we had
in ternms of certain --

BOARD MEMBER ZAl DAl N Are you okay with
t hat ?

CHAI RPERSON (Rl FFI S: M. Zaidain, | want
to go to your concern about the renoval of the
nonconformng antennas and it is a very pertinent part
under 212.5.

BOARD MEMBER ZAI DAI N: Nonconf orm ng and,
| guess, there would be --

CHAlI RPERSON GRI FFI S: My point would be
that our order would not necessarily need to be
condi tioned, but would evidence that the approval of
this, of the new towers, is wth the understanding
that as shown in the plans by the applicant, the
renoval of the existing towers. Wul d that satisfy
you?
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BOARD MEMBER ZAl DAl N: Yes, that's fine.

It's just that this may not be sonething that you guys
want to get into, but | know, and | am not -- at
NCPC s office, we regulate GSAs, teleconmmunications on
federal buildings and we tell them we also have a
condition on our approval saying if technol ogy changes
and you put an antenna up that is different and the
ot her one becones inoperable, just as a catchall we
say you have to bring that one down even though it may
be conformng. oviously, we don't do zoning, but --

CHAl RPERSON GRI FFI'S:  Ri ght.

BOARD MEMBER ZAIDAIN. | think we ought to
include that there be operating antennas, as well. Do
you foll ow what | am sayi ng?

MR DONCHUE: M. Chair?

BOARD MEMBER ZAl DAl N: Vell, maybe that
doesn't need to be addressed. | just wanted to bring
it up as sonething to discuss.

COM SSIONER M TTEN: I t hi nk t he
suggestion is good and it's sonething that is being
i ncorporated into the new antenna regs --

BOARD MEMBER ZAl DAI N Yes.

COW SSIONER M TTEN: -- about renoval of
non functioning antennas, and that is what they are

going to do. They have no objection to that condition
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and it also, given that this perhaps is going to be a
set of conditions, is going to be looked to in the
future. That's the kind of thing that we want to
i ncor por at e.

CHAl RPERSON GRI FFI'S:  Ckay.

COM SSI ONER M TTEN: And it's just

ridding the |andscape of, you know, needl ess pieces of

nmet al .

BOARD MEMBER ZAI DAIN. Right.

CHAI RPERSON GRIFFIS: R ght. | don't have
any problemwith it. |If we need it as a condition, so
be it. It is what it was provided as at the

subm ssion of the application.

BOARD MEMBER ZAl DAl N | think counsel
wanted to say sonet hi ng.

CHAI RPERSON (Rl FFI S: Cay. Q her
condi tions?

COMM SSI ONER M TTEN: I would like to
propose a condition.

CHAlI RPERSON GRI FFI S: | thought we were
going to have one or two here.

COW SSIONER M TTEN:  That's only three.

BOARD MEMBER ZAl DAI N: Dd you want to
speak to that?

MR DONCHUE: If we can go back to the
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other condition, | apologize, but I am a little
concerned about -- there is really two things. There

is renoval of antenna and renpval of structures in

bot h cases.

COW SSI ONER M TTEN:  Ri ght.

MR DONCHUE: In both cases, the new
structure will have to be constructed and then the

antenna relocated to the new structure before the
ot her structure can be taken down. |s that understood
or is that --

COW SSI ONER M TTEN:  That' s under st ood.

MR DONCHUE: Ckay.

BOARD MEMBER ETHERLY: So at sone point,
you will have possibly two structures up while you are
transitioni ng?

MR DONCHUE: That's correct.

BOARD MEMBER ZAl DAl N: Ri ght . That 1is
why. Are you talking about the renoval of the
nonconform ng while the other one is being built?

MR DONCHUE: In both cases --

BOARD MEMBER ZAIDAIN: I n both cases?

MR DONOHUE: -- there wll be new
construction.

BOARD MEMBER ZAI DAIN. R ght.

MR DONOHUE: And then there wll Dbe
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antenna physically relocated from other structures to
t he new structure.

BOARD MEMBER ZAIDAIN: Right.

MR DONCHUE: Then the deconm ssioning and
renmoval of the poles.

BOARD MEMBER ZAI DAl N: Ri ght. That's why
| suggested the C of O because | figure you get
permts, but there is no C of O issued for this. So
what ever the Board's pleasure is fine wwth me. | just
t hought it was sonething we should work out.

COW SSI ONER M TTEN: The reason this is
so nmessy is nornmally we would ask you to wite the
proposed conditions, and then we would conme back
another day and vote, but we are trying to do it now,
SO it's messy.

MR DONCHUE:  Under st ood.

CHAI RPERSON  CRI FFI S: | don't see a
difficulty for this specific -- is to put a time, you
know, by six nonths after the new pole being
operational that the existing structures, as proposed
in the application, would be renoved. |Is that a tine
frame that is realistic?

MR BURKE: Yes, sir.

CHAI RPERSON GRI FFI'S:  Si x nont hs?

MR BURKE: Yes, sir, that would be nore
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t han adequate for our needs.

CHAl RPERSON GRI FFI'S:  Ckay.

COW SSI ONER M TTEN: | would propose a
condition that on the 1700 Rhode Island nonopol e that
there will be no lighting on the nonopole, nounted to
the nonopole, unless otherwise required by federa
regul ations, which would acconmodate M. Donohue's
concern about if the FAA regulations were to change

that they wouldn't have to conme back to us in order to

install lighting on the nonopol e.

CHAI RPERSON GRIFFI'S: R ght. | would just
add federal or local regulations. |  nmean, sone
regulatory body may -- | don't know if there is a

| ocal aviation adm nistration.

COW SSIONER M TTEN: Al right.

CHAlI RPERSON GRI FFI S: But they darn well
better start one if there isn't. Anything el se?

BOARD MEMBER ZAIDAIN. Curtis, do you want
to add nore?

BOARD MEMBER ETHERLY: Ch, no, | am ready
to vote.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAl RPERSON  GRI FFI S: WIl you put a
condition that it has to be painted as approved by the

BZA all the way up the nonopol e?
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VI CE CHAI R RENSHAW  Yes, okay, now we'l |

take 20 m nutes discussing col or.

BOARD MEMBER ZAl DAI N [''m thinking
peri w nkl e.

CHAI RPERSON (Rl FFI S: Al right. Bef ore
we | ose total control --

BOARD MEMBER ZAIDAIN: It's the last case
of the day. W get punchy.

CHAl RPERSON GRI FFI S: Everyone clear on
what it is?

VI CE CHAIR RENSHAW That's appropri ate.

CHAl RPERSON GRIFFI'S:  Then | woul d ask for
all those in favor of both motions, |I wll call the
vote on both notions sinultaneously, so all those in
favor, please, respond by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S: And opposed? Excuse
nme. Very well.

M5. BAILEY: M. Chairman, just so that I
can be clear about the conditions that were approved
just one final tine. The non functioning structures
shal | be renoved when they are out of service. That's
one condition, and that is for both applications?

COMM SSI ONER M TTEN: Actually, | think

the |anguage was nodified that the non functioning
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antennas and the structures on which they are |ocated
will be renoved within six nonths of the respective
t ower or nonopol e becom ng operational .

M5. BAI LEY: Thank you. Dd we nake a
final determnation about the co-location or co-
| ocators? There shall be no commercial co-locators or
signs on the poles or tower. |Is that a condition for
bot h applications?

CHAI RPERSON  GRI FFI S: Yes, that's ny
under st andi ng.

M5. BAILEY: And then lastly for the Rhode
I sland Avenue project, there shall be no lighting on
the pole unless designated or by federal or |ocal
regul ati ons.

VICE CHAIR RENSHAW Desi gnated or
required.

CHAI RPERSON GRIFFI'S:  Yes, then we'll just
say required.

COW SSIONER M TTEN: And then there was a
condition about no advertizing or signage on the tower
or nonopol e.

CHAlI RPERSON GRI FFI S: W should put that
inwth the co-location

COW SSIONER M TTEN: Ch, |'m sorry.

CHAlI RPERSON (R FFI S: No, but it nmay be
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effective to separate those out.

V5. BAI LEY: For both applications, the
vote is recorded as 5-0-0 to approve. That is
Application #16988 and #16991, notion made by M.
Giffis, seconded by Ms. Renshaw. Ms. Mtten and M.
Zaidain and M. Etherly are in support. And these are
summary orders, M. Chairman, | am assum ng.

CHAI RPERSON GRIFFI'S:  Yes, unless there is
any objection to making summary orders, | think we can
proceed in that fashion. Very well. Is there
anyt hi ng el se?

MR DONCHUE: M. Chairnman?

CHAI RPERSON GRI FFI' S Yes.

MR DONCHUE: | beg your pardon, because |
never want to snatch defeat away from victory. The
| anguage | thought the Board agreed to was no co-

| ocation of conmmercial users unless by anendnent of
t he Boar d.

COW SSI ONER M TTEN: That goes wi thout
saying, really.

CHAI RPERSON GRI FFI'S: Yes.

COW SSIONER M TTEN: Because you can
al ways anmend a speci al exception.

CHAI RPERSON  GRI FFI S: That was ny

understanding. Wuld it be effective to put that in?
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Is there a tinme requirenent for anmendnents to a
speci al exception? | just want clarification. That's
what | am doi ng.

M5. MONRCE: M. Chairman?

CHAI RPERSON GRI FFI'S: Yes.

MB. MONRCE: | think it would be a good
idea to put it in just to nake it clear. | nean, it
may go without saying, but why not say it?

CHAI RPERSON  CRI FFI S: Because we have
gotten in trouble before by stating the obvious in
conditions, but | don't think we need to belabor the
poi nt . | would be satisfied that if we add that in,
that wunless it's by anmendnent, noting a relief
possibility for that specific condition, and | think
it may also identify the fact that we took that under
consi deration as one mght |look at it.

BOARD MEMBER ZAl DAl N | have just been
informed that the time limt to amend a condition is
si X nont hs.

CHAI RPERSON GRI FFI S: You see that? It
makes it all the nore pertinent for us to include
t hat .

COMM SSI ONER M TTEN: Ch, it would be a
new - -

CHAl RPERSON  GRI FFI S: A new specia
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exception

COW SSI ONER M TTEN: Let nme just say one
thing if I could on that.

CHAl RPERSON GRI FFI' S:  kay.

COW SSIONER M TTEN.  Which is if you were
to create this |anguage that would seemngly allow an
amendnment of a special exception beyond six nonths,
then you are rewiting the zoning ordinance and going
beyond your jurisdiction.

CHAI RPERSON Rl FFI S Good, and | wll
take that as a good housekeeping seal from the Zoning
Conm ssion as we proceed, which gets to the point
where | was in the discussion of we are trying to
anticipate, and I am not sure what that condition was
actually trying to mtigate, so how do we get out of
this one?

VI CE CHAI R RENSHAW W coul d get out.

CHAI RPERSON (RIFFI'S:  No, | think we need
to renedy this condition, because right now what we're
leaving it as is a total new special exception.
Al though, the proceedings for an anendnent to a
condition wouldn't be any less time consumng than a
new appl i cati on.

VR DONCHUE: M. Chairman, | don't feel

strongly about this. | think it's unlikely that there
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is going to be an anendnent in order to co-locate, so
if it's the judgnent of the Board to leave it as it
is, I think we will rest on this point.

BOARD MEMBER ZAI DAl N: Vell, as you said,
if they need to anend it, it's the sanme process
essentially.

CHAlI RPERSON GRI FFI S: Ri ght, and you | ook
at the special exception requirenents. | nmean, the
case could be easily nade. Ckay. So if there is no
maj or objection, | think we can let it stand as it is,
and we nmay see that at sone point. Who knows?
Anyt hing el se then, anything fromstaff?

M5. BAI LEY: Dd we determne summary
order, did you say?

CHAlI RPERSON GRI FFI'S:  Yes.

M5. BAILEY: Yes? Ckay.

CHAl RPERSON GRIFFI'S:  On both unless there
is any objection for summary orders.

MR DONCHUE: None.

CHAI RPERSON (Rl FFI S: | ndeed. Very well

Then | think that takes care of everything this
afternoon, unless the applicant has anything of note.

MR DONCHUE: Thank you all for your tine.

CHAlI RPERSON GRI FFI'S:  Good.

MR DONCHUE: We certainly appreciate it.
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CHAlI RPERSON (Rl FFI S: And thank you and

thank you for your patience, and | can adjourn the 11

March ' 03.

4:43 p.m)

(202) 234-4433

(Whereupon, the hearing was adjourned at
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